United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




IN THE 


BCOOTvfe, : But&ii* -Aim 

^ ’V, , *• *.'*’{’■ >”* v ^ *<- /\p*', *. w,; ;,.- . 

. . j T*wV_1^ r 4. 4.. * .* 4 V> m . * >.. ^ * •* r~ . • ' * J, -f. 4_ ■ 4 <-f*w *. M ■ * 


UNXXCD SXATE3, 


SpecM€ale£(Jar:No, 




ilicTiH 0zJ/eniB' 

J* ,W/ * v. *•**,*; 

■ o-l- i,. -t.-.- v.;- > ■*•’> * *. 


Aiiotiicysfor JXdyrty < 

‘ . t. fc ’ £ '*•- Mf 1 * * J» * *• . ■<* ** 






TABLE OF CONTENTS. 


Page 


STATEMENT. 1 

ANALYSIS OF INDICTMENT . 2 

Inducement of Indictment. 2 

Charging Portion of the Indictment . 4 

DEMURRERS TO THE INDICTMENT . 9 

ARGUMENT . 10 

Points to be Discussed . 10 

Point No. 1: 


No duty or obligation was imposed by the 
Act of Congress of June 4, 1920, or the Ex¬ 
ecutive Order of May 31, 1921, upon the Sec¬ 
retary of the Interior, respecting (a) the mak¬ 
ing of leases of the Naval Petroleum Reserves; 
or (b) considering the necessity of drilling 
offset wells . 12 

Point No. 2: 

Prior to the enactment of the Act of Congress 
of June 4, 1920, there was no policy of the 
Government of conserving the oil; said Act of 
Congress established the policy of the Gov¬ 
ernment of extracting the oil from the lands; 
and said Act of Congress did not require com¬ 
petitive bidding as to 

(a) Leasing of the Naval Petroleum Re¬ 

serves ; 

(b) Disposal of royalty crude oil; 

(c) Exchange of royalty crude oil for other 

petroleum products; 

(d) Exchange of royalty crude oil for the 

construction of steel tank storage.. 35 










11 


Index Continued. 


Page 


Point No. 3: 

The statements of matter of law in the indict¬ 
ment tie the Government to the legal theory 
that Secretary Fall was acting with legal au¬ 
thority in dealing with the oil and gas lands 
under the Executive Order of May 31, 1921.. 46 

Point No. 4: 

The Executive Order of May 31, 1921, did not 
give Secretary Fall any legal authority to deal 
with the oil and gas lands attempted to be de¬ 
scribed in the indictment, nor did it give 
him any color of legal authority to deal with 
said lands, and, under the allegations of the 
indictment the appellants could not be guilty 
of a conspiracy to defraud the Government in 
respect thereto . 49 

Point No. 5: 

There is no allegation in the indictment that 
the Secretary of the Navy had left the actual 
awarding of the lease and contract to the Sec¬ 
retary of the Interior, and the Government, 
under the allegations of the indictment, would 
not be at liberty to offer evidence, if any such 
existed, in support of such theory . 95 

Point No. 6: 

The indictment is fatally defective in that it 
does not contain any sufficient averment de¬ 
scribing the lands which are the subject of the 
alleged conspiracy. 99 


CONCLUSION 


101 






TABLE OF CASES 


Page 

Bartlett v. U. S., 197 U. S. 230, 232 . 60 

Beach v. U. S., 226 U. S. 243 . 61 

Brown v. U. S., 290 Fed. 870 . 63 

Burnap v. U. S., 252 U. S. 512. 54 

Burton v. U. S., 202 U. S. 344, 368 . 54 

Butterworth v. U. S., 112 U. S. 50, 67 . 55 

Chandler v. Rutherford, 101 Fed. 774 .63,76 

Chase v. U. S., 155 U. S. 480 . 61 

District of Columbia v. Petty, 37 App. D. C. 156.90,91-2 

Floyd Acceptances, 7 Wall. 667 . 58 

Haas v. Henkel, 216 U. S. 462.30, 51, 70-4, 76 

Hammerschmidt v. U. S., 265 U. S. 182. 

30,31, 32, 70, 72, 74, 75, 76 

Hawkins v. U. S., 96 U. S. 689, 691 . 61 

Heaton v. U. S., 280 Fed. 697 . 63 

Hooe v. U. S., 218 U. S. 322 . 61 

Hume v. U. S., 132 U. S. 406, 414 . 59 

International Railway Company v. Davidson, 257 
U. S. 506 . 55 

Kendall v. U. S., 12 Pet. 524 . 52 

License Tax Cases, 5 Wall. 462 . 37 

Maxwell Land Grant Co. v. Dawson, 151 U. S. 586. 100 
McCain v. Des Moines, 174 U. S. 168... .66, 67, 68,69 
Morrill v. Jones, 106 U. S. 466 . 55 

Norton v. Shelby County, 118 U. S. 425 .88, 89-90 

Pine River Logging & Imp. Co. v. U. S., 186 U. S. 

279, 291 . 59 

Stansbury v. U. S., 8 Wall. 33. 61 

Steele v. U. S., 113 U. S. 128. 61 

Sutton v. U. S., 256 U. S. 575 . 61 


























iv Table of Cases Continued 

Page 

Thomson v. U. S., 37 App. D. C. 461. 19 

Tracy v. Swartout, 10 Pet. 80. 55 

U. S. v. Boyer, 85 Fed. 425 .77,79 

U. S. v. Burkett, 150 Fed. 208 . 22 

U. S. v. Christopherson, 261 Fed. 225 . 21 

U. S. v. Cook, 84 U. S. 168. 100 

U. S. v. Eaton, 144 U. S. 677 .55,80, 81-2, 84 

U. S. v. George, 228 U. S. 14 .55, 86, 87, 88 

U. S. v. Gibson, 47 Fed. 833 . 78-9 

U. S. v. Greene, 115 Fed. 343 . 24 

U. S. v. Mammoth Oil Co., 5 F. (2) 338, 350, 353.. 38 

U. S. v. Reichert, 32 Fed. 142.’. 27 

U. S. v. Trans-Missouri Freight Assoc., 166 U. S. 

290 340 37 

U. S. v. Symonds, 120 U. S. 46. 55 

U. S. v. United Verde Copper Co., 196 U. S. 207.. 87 

U. S. v. Wallace, 40 Fed. 144. 26 

Whiteside v. U. S., 93 U. S. 247, 257 . 58 

Williamson v. U. S., 207 U. S. 425 . 55 

Wisconsin Central R. R. v. U. S., 164 U. S. 190, 210 59 


















I 


IN THE 

(Emtrt of Appeals, Sfetrfrt of (Colombia 

April Term, 1926. 


No. 4465. 


Harry F. Sinclair and Albert B. Fall, Appellants , 


v. 

United States, Appellee. 


Special Calendar No. 


BRIEF OF APPELLANT, HARRY F. SINCLAIR. 


STATEMENT. 

This is an appeal (specially allowed by this court) 
from an order overruling the demurrers of the ap¬ 
pellants, Harry F. Sinclair and Albert B. Fall, to an 
indictment returned by the grand jury for the United 
States in and for the District of Columbia, by which 
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it was sought to charge the appellants with con¬ 
spiracy to defraud the United States in violation of 
Section 37 of the United States Penal Code. 

To the indictment the appellants filed separate de¬ 
murrers (R., pp. 16-19). The demurrers w T ere argued 
and submitted on December 4, 1925 (R. p. 20). 

Thereafter, on January 4, 1926, the court, having 
heard oral arguments and having read and consid¬ 
ered briefs filed by counsel, invited counsel to submit 
additional briefs upon questions propounded by the 
Court (R. p. 20). 

Thereafter, on February 15, 1926, the court filed an 
opinion overruling the demurrers (R. pp. 21-23). Pur¬ 
suant to said opinion, an order was entered on Feb¬ 
ruary 15,1926, duly overruling the demurrers to which 
action of the court each of the appellants excepted, and 
said exceptions were noted upon the minutes of the 
court (R. p. 23). The case is now here for review on 
appeal (specially allowed by this Court (R. p. 23)), 
from the said order overruling the demurrers of the 
appellants. 


ANALYSIS OF INDICTMENT 
Inducement of Indictment. 

The indictment recites that, on April 30, 1915, the 
President made and promulgated a certain Executive 
Order, creating Naval Petroleum Reserve No. 3. The 
Executive Order is set out in the indictment (R. p. 2), 
and purports to describe, by abbreviations, the lands 
comprised within said Naval Petroleum Reserve (R. 
pp. 2-3). The indictment then recites the enactment of 
the Act of June 4, 1920 (41 Stats. 813), directing the 
Secretary of the Navy to take possession of all prop- 
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erties within the Naval Petroleum Reserve, except (a) 
those on which there were pending claims or applica¬ 
tions for permits or leases under the Act of February 
25,1920; and (b) on which there were pending applica¬ 
tions for United States patents under any law (R. p. 

3 ) . 

By said Act of Congress of June 4, 1920, the Secre¬ 
tary of the Navy is directed “to conserve, develop, 
use and operate the same in his discretion, directly or 
by contract, lease or otherwise, and *to use, store, ex¬ 
change or sell the oil and gas products thereof, and 
those from all royalty oil from lands in the naval re¬ 
serves, for the benefit of the United States.” (R. p. 3). 
The indictment then recites that, on May 31, 1921, the 
President promulgated an Executive Order, which is 
set out in the indictment (R. pp. 4-5). 

The Executive Order provides that “the adminis¬ 
tration and conservation, of all oil and gas bearing 
lands in Naval Petroleum Reserves Nos. 1 and 2 in 
California , and Naval Petroleum Reserve No. 3 in Wy¬ 
oming , * * * are hereby committed to the Secretary of 
the Interior,” etc. (R. p. 4). 

The Executive Order then recites, “the Secretary 
of the Interior is authorized and directed to perform 
any and all acts necessary for the protection, conser¬ 
vation and administration of said reserves, subject to 
the conditions and limitations contained in this order 
and the existing laws or such laws as may hereinafter 
be enacted by Congress pertaining thereto” (R. p. 

4 ) . 

The indictment then recites that, immediately upon 
the making and promulgation of said Executive Or¬ 
der, Albert B. Fall, Secretary of the Interior, “in pur¬ 
suance of said Executive order, as such Secretary of 
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the Interior assumed and undertook the administra¬ 
tion and conservation * * * of the property mentioned 
in said Executive order * * *; and that in so adminis¬ 
tering and conserving said property said Fall, by rea- 
son of the fact that oil wells were in operation outside 
of and near to the * * * boundaries of said prop¬ 
erty, was under the necessity of considering whether 
offset wells * * * should be drilled in said property 
* * * to prevent the draining of oil from the por¬ 
tions of said property adjoining said boundaries”; 
and Fall, “having determined that such offset wells 
should be drilled, it became his lawful duty to pro¬ 
cure, by the usual methods of contract and lease, the 
drilling of such wells in the least number required by 
the situation then existing and on terms the most ad¬ 
vantageous to the United States” (R. pp. 4-5). 

The indictment further recites that, during the 
period from May 31, 1921,, the date of the Executive 
Order, to April 7, 1922, “the matter of making such 
contracts and leases was under consideration by Fall 
as Secretary of the Interior,” and that numerous per¬ 
sons and corporations were desirous of entering into 
such contracts and leases, naming such persons and 
corporations (R. p. 5). 

Charging Portion of the Indictment. 

The indictment then charges that Fall and Sinclair, 
“under the circumstances and conditions herein set 
forth, then well knowing the premises, in this indict¬ 
ment above set forth,” conspired “to defraud the 
United States, of and concerning its property and 
rights, in the manner and for the purposes herein¬ 
after set forth, to wit 
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1. Of and concerning the property described in 
the Executive Order first above set forth, known 
as Naval Petroleum Reserve No. 3, Wyoming 
No. 1; 

2. of and concerning oil and gas contained 
therein; 

3. of and concerning its right of conserving the 
petroleum oil then contained in said property for 
the future needs of the Navy of the United States; 

4. of and concerning its rights to have leases 
and contracts for said property and contracts for 
the performance of any service in connection with 
drilling of any wells upon said property awarded 
by competitive bidding to such persons and cor¬ 
porations as could and would perform that ser¬ 
vice upon terms most advantageous to the United 
States; 

5. of and concerning its right to construct, 
where and when and as the Congress might direct, 
storage facilities for fuel oil, gasoline, kerosene, 
lubricating oil, and other petroleum products, by 
competitive bidding, to the best bidder; 

6. of and concerning its right to sell and ex¬ 
change its royalty crude oil and gas at competitive 
bidding to the best bidder; 

7. of and concerning its right to have the pro¬ 
ceeds of any sales thereof paid into the United 
States Treasury; 

8. of and concerning its right to buy fuel oil, 
gasoline, kerosene, lubricating oil and other petro¬ 
leum products for the requirements of the United 
States, at competitive bidding; and, 

9. of and concerning its right to have its busi¬ 
ness and affairs, and particularly said business 
of making such contracts and leases, transacted 
by its Secretary of the Interior free from par¬ 
tiality, prejudice and bias, due to his personal and 
pecuniary interest in the success of any person 
or corporation in endeavoring to obtain and in 
obtaining such contracts and leases (R. pp. 5-6). 


The indictment then alleges that the conspiracy 
‘ ‘ was to be accomplished by the means and in the man¬ 
ner following ’ ’: 

1. Instead of ascertaining which of said persons 
and corporations could and would undertake the 
drilling of such offset wells as were reasonably 
necessary for the conservation of said property 
upon terms most advantageous to the United 
States, 

2. and instead of advertising for and calling for 
and permitting competitive proposals and bids by 
prospective contractors and lessees for the per¬ 
formance of such service, 

3. and for the leasing of such lands and the oil 
and gas contained therein, 

4. and for the selling of said royalty oils and 
gas for cash, 

5. and for the exchange of said royalty oils and 
gas for fuel oil, gasoline, kerosene, lubricating oil 
and other petroleum products, 

6. and for the construction of said storage facili¬ 
ties, 

7. and for the purchasing of fuel oil, gasoline, 
kerosene, lubricating oil and other petroleum 
products for the requirements of the United States 
Navy, 

8. and instead of depositing the proceeds of 
any sales of royalty crude oil and gas in the Trea¬ 
sury of the United States (R. p. 6). 

The indictment then alleges that the said Fall, upon 
the request and at the solicitation of Sinclair, “ fraud¬ 
ulently was to award” to Sinclair, or the Mammoth Oil 
Company, “a contract and lease, granting and leasing 
to the Lessee,” 

1. the exclusive right to drill wells, extract and 
dispose of the oil and gas, for a period of twenty 
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years, and so long thereafter as oil or gas is pro¬ 
duced in paying quantities from said lands; 

2. authorizing the drilling of an excessive num¬ 
ber of wells, without reference to the number of 
said wells reasonably required; 

3. agreeing to sell and selling to said lessee, all 
the royalty crude oil accruing to the United States 
under said lease and contract; 

4. agreeing to accept for the crude oil certain 
oil exchange credit certificates evidencing the 
amount of crude royalty oil of the United States 
delivered to the lessee, and the value thereof as 
fixed under the terms of the lease and contract to 
be redeemed by the maker (a) either as credit 
upon or for the extinguishment of any obligation 
due the lessee for steel tank storage, to be con¬ 
structed under said lease and contract, (b) for 
fuel oil to be delivered by the lessee to be stored 
in said tanks, (c) for gasoline, kerosene, lubrica¬ 
ting oils and other petroleum products for the re¬ 
quirements of the United States Navy; 

5. agreeing that a portion of said certificates 
should be redeemed by the lessee in cash upon the 
terms recited (R. pp. 6-7). 

\ 

The indictment further alleges that the leases and 
contracts were to be entered into without advertis¬ 
ing or permitting competitive proposals, upon terms 
enormously profitable to the lessee, and without ref¬ 
erence to or—inquiry concerning the ability or will¬ 
ingness of any other persons or corporations to com¬ 
pete for the award of said lease and contract, and for 
the building of the storage or the sale or exchange of 
the oil (R. p. 7). 

It is then alleged that the conspiracy was “entered 
into in a crafty, deceitful, secret and surreptitious 
manner” (R. p. 8), involving the making by Fall of 
false representations to such other persons and cor- 
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porations (a) that the leasing of said naval reserve 
was not being contemplated by Fall, the Department 
of the Interior, or the United States, (b) that when 
Fall, the Department of the Interior and the United 
States were ready to award leases and contracts, such 
persons and corporations would be given notice and 
accorded an opportunity to make proposals (R. p. 8). 

The indictment then recites that such other persons 
and corporations were fraudulently prevented from 
competing with Sinclair and the Mammoth Oil Com¬ 
pany, and 44 the United States was thereby deprived 
of the benefit of such competition and defrauded of its 
property useful to its Navy, and essential to the Gov¬ 
ernment of the United States in time of war, and of 
its valuable rights and pecuniary interests hereinbe¬ 
fore recited” (R. p. 8). 

This is followed by the allegation that, instead of 
keeping his mind and judgment free from partiality, 
bias and prejudice in favor of Sinclair and the Mam¬ 
moth Oil Company and against other persons and cor¬ 
porations desirous of securing said leases and con¬ 
tracts, 4 4 and his judgment upon matters in that con¬ 
nection involving the said property and pecuniary in¬ 
terest and rights of the United States,” free from 
error detrimental to the United States, Fall, acting un¬ 
der the conspiracy, was, corruptly, secretly and sur¬ 
reptitiously, to accept from Sinclair and the Mam¬ 
moth Oil Company, and they were to give Fall, large 
amounts of United States Liberty Bonds as loans and 
gifts, whereby the United States 4 4 was to be deprived 
of its property, pecuniary interests and rights, and the 
benefit of such competition as aforesaid, and of the 
honest, unbiased, impartial and unprejudiced service 
of said Albert B. Fall, as Secretary of the Interior, 
touching the matters aforesaid” (R. pp. 8-9). 
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Then follow the overt acts (R. pp. 9-15) and the con¬ 
clusion of the indictment (R. p. 15). 

DEMURRERS TO THE INDICTMENT. 

The principal questions raised by the demurrers to 
the indictment are: 

1. The Act of Congress of June 4, 1920, empowered 
only the Secretary of the Navy to make leases of the 
lands attempted to be described in said indictment as 
public lands of the United States, and such power to 
make such leases was unconditional and unlimited. 

2. The said act of Congress did not impose or confer 
upon the Secretary of the Interior any duty or author¬ 
ity respecting the making of leases concerning the 
lands attempted to be described in said indictment. 
(R. p. 16.) 

3. The Executive Order of May 31,1921, did not pur¬ 
port to, nor did it in law, impose or confer upon the 
Secretary of the Interior any duty or authority re¬ 
specting the leasing of the lands attempted to be de¬ 
scribed in said indictment. 

4. There was and is no law in force imposing or con¬ 
ferring upon the Secretary of the Interior any power, 
duty or authority respecting the making of leases 
concerning the lands attempted to be described in said 
indictment. 

5. Under the law in force at the time of the commis¬ 
sion of the alleged offense sought to by charged in 
said indictment, no duty or obligation was imposed 
upon the Secretary of the Interior respecting the 
necessity of considering w r hether offset wells should 
be drilled in or upon the property attempted to be de¬ 
scribed in said indictment. 

6. Under the law in force at the time of the commis- 
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sion of the alleged offense sought to be charged in said 
indictment, no duty or obligation was imposed upon 
the Secretary of the Interior to procure, by lease or 
otherwise, the drilling of any w T ells upon said lands 
attempted to be described as public lands of the United 
States. 

7. Under the Act of Congress of June 4, 1920, adver¬ 
tising for or obtaining competitive proposals was not 
required— 

(a) before making leases for the drilling of wells 
upon the lands attempted to be described in said 
indictment; 

(b) before the making of contracts for the dis¬ 
posal of royalty crude oil accruing to the United 
States; 

(c) before making contracts for the exchange of 
royalty crude oil for other petroleum products; 

(d) before making contracts for the exchange 
of royalty crude oil for the construction of steel 
tank storage. (R. p. 17.) 

ARGUMENT. 

Points to be Discussed. 

Inasmuch as the brief to be filed by counsel for the 
appellant Albert B. Fall in this case, and the briefs 
for the appellants in the case of Doheny, et al. v. 
United States, No. 4462, fully discuss the general prin¬ 
ciples of law applicable to criminal indictments, we 
shall avoid so far as possible the discussion of such 
general principles, with a view of confining our brief 
within reasonable limits. We shall endeavor as far as 
possible to avoid repetition of arguments made by 
other counsel, at the same time not waiving the benefit 
of any of the questions of law presented by the assign- 
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ments of error. With this end in view, we shall dis¬ 
cuss only the following points: 

1. No duty or obligation was imposed by the Act 
of Congress of June 4, 1920, or the Executive Order of 
May 31, 1921, upon the Secretary of the Interior, re¬ 
specting (a) the making of leases of the Naval Petro¬ 
leum Reserves; or (b) considering the necessity of drill¬ 
ing offset wells. 

2. Prior to the enactment of the Act of Congress of 
June 4,1920, there was no policy of the Government of 
conserving the oil; said Act of Congress established 
the policy of the Government of extracting the oil 
from the lands; and said Act of Congress did not re¬ 
quire competitive bidding as to 

(a) Leasing of the Naval Petroleum Reserves; 

(b) Disposal of royalty crude oil; 

(c) Exchange of royalty crude oil for other petro¬ 

leum products; 

(d) Exchange of royalty crude oil for the con¬ 

struction of steel tank storage. 

3. The statements of matter of law in the indictment 
tie the Government to the legal theory that Secretary 
Fall was acting with legal authority in dealing with 
the oil and gas lands under the Executive Order of May 
31, 1921. 

4. The Executive Order of May 31,1921, did not give 
Secretary Fall any legal authority to deal with the oil 
and gas lands attempted to be described in the indict¬ 
ment, nor did it give him any color of legal authority 
to deal with said lands, and, under the allegations of the 
indictment, the appellants could not be guilty of a con¬ 
spiracy to defraud the Government in respect thereto. 
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5. There is no allegation in the indictment that the 
Secretary of the Navy had left the actual awarding of 
the lease and contract to the Secretary of the Interior, 
and the Government, under the allegations of the in¬ 
dictment, would not be at liberty to offer evidence, if 
any such existed, in support of such theory. 

6. The indictment is fatally defective in that it does 
not contain any sufficient averment describing the lands 
which are the subject of the alleged conspiracy. 

Point No. 1. 

No duty or obligation was imposed by the Act of Con¬ 
gress of June 4, 1920, or the Executive Order of 
May 31, 1921, upon the Secretary of the Interior, 
respecting (a) the making of leases of the Naval 
Petroleum Reserves; or (b) considering the neces¬ 
sity of drilling offset wells. 

At the outset, it may be helpful to have in mind the 
statutes creating the Department of the Interior, and 
defining the duties of the Secretary, as well as the legis¬ 
lative history of the public lands now classified as Na¬ 
val Petroleum Reserves. 

The Department of the Interior was created by the 
Act of March 3,1849 (9 Stats. 395), now Sec. 437 of the 
Revised Statutes of the United States (3 Fed. Stats. 
Ann. 944). This statute provides: 

“Sec. 437. (Establishment of Department of the 
Interior.) There shall be at the seat of Govern¬ 
ment an Executive Department to be known as the 
Department of the Interior, and a Secretary of 
the Interior, who shall be the head thereof . 99 

The said Act of March 3, 1849, supra, now Sec. 441, 
R. S. U. S. (3 Fed. Stats. Ann. 947), defines the duties 
of the Secretary of the Interior as follows: 
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‘‘Sec. 441. (Duties of Secretary.) The Secretary 
of the Interior is charged with the supervision of 
public business relating to the following subjects: 
(inter alia) Second, The Public lands, including 
mines.” 

The laws relating to the mineral lands of the United 
States are covered by Secs. 2318 to 2333, R. S. U. S. 
(6 Fed. Stats, Ann. 504, et seq.). 

Prior to the Act of July 4, 1866 (14 Stats. 86), there 
was no law authorizing the sale of mineral lands. The 
Act of Congress of May 10, 1872 (17 Stats. 91), which 
Act became Sec. 2319, R. S. U. S. (6 Fed. Stats. Ann. 
509), declared the mineral lands of the United States 
open to exploration and purchase. At an early date, 
it was held that mineral lands could be entered under 
the provisions of Sec. 2329, R. S. U. S. (6 Fed. Stats. 
Ann. 575). Later it was held that entry upon such 
lands could not be made under said section. In order 
to remedy this condition, Congress passed the Act of 
February 11, 1897 (29 Stats. 526) (6 Fed. Stats. Ann. 
602), authorizing the entry and patenting of lands con¬ 
taining petroleum and other mineral oils. 

From 1897, until 1909, all of the unappropriated pub¬ 
lic domain was open to entry and exploration for pe¬ 
troleum and other mineral oils. 

On September 27, 1909, President Taft made and 
promulgated a certain executive order, and on June 18, 
1910, made and promulgated a certain other executive 
order, each of said executive orders relate to lands 
which now constitute a part of Naval Petroleum Re¬ 
serves under the executive Order of April 30, 1915. 

Certain questions being raised as to the validity of 
the withdrawal orders made and promulgated by the 
President as aforesaid, Congress, by an Act approved 
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June 25, 1910 (26 Stats. 847), (8 Fed. Stats. Ann. 657), 
known as the i ‘ Pickett Act,” expressly authorized the 
President to make withdrawals of public lands. The 
Pickett Act was amended by the act of Congress ap¬ 
proved August 24, 1912 (37 Stats. 497), in respect to 
matters which are of no importance here. Following 
the enactment of the Pickett Act, President Taft is¬ 
sued an executive order on July 2, 1910, referred to in 
the withdrawal order of April 30, 1915, set out in the 
indictment (R. p. 2). On September 2, 1912, President 
Taft issued an Executive Order creating Naval Petro¬ 
leum Reserves No. 1, in California, and, on December 
13, 1912, issued Executive Order creating Naval Petro¬ 
leum Reserve No. 2, in California. On April 30, 1915, 
the President made and promulgated the Executive 
Order creating Naval Petroleum Reserve No. 3 (R. p. 
2 ). 

Prior to February 25, 1920, no officer of the govern¬ 
ment was authorized to make oil leases of any public 
lands. The Act of February 25, 1920, (41 Stats. 437), 
(Fed. Stats. Ann. 1920 Supp. 187), known as the “Gen¬ 
eral Leasing Bill,” contained a comprehensive plan for 
the leasing of the public domain. The Naval Petro¬ 
leum Reserves were excluded from the operation of 
this statute, save as provided in Secs. 18 and 18-A of 
said Act, which made provision for the settlement of 
existing claims under the Placer Mining Law and 
rights respecting said claims under the Act of Febru¬ 
ary 25, 1920. 

Prior to the passage of the Act of June 4, 1920, no 
officer of the government was authorized to make any 
lease of any of the lands within the Naval Petroleum 
Reserves save as provided in Secs. 18 and 18-A of the 
Act of February 25, 1920. 
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The Act of June 4,1920, (41 Stats. 812), (Fed. Stats. 
Ann. 1920 Supp. 142), provides: 

“(Sec. 1) * * * (Properties within naval 

petroleum reserves—appropriation for govern¬ 
ment use—royalties.) That the Secretary of the 
Navy is directed, to take possession of all prop¬ 
erties within the naval petroleum reserves as are 
or may become subject to the control and use by 
the United States for naval purposes, and on which 
there are no pending claims or applications for 
permits or leases under the provisions of an Act 
of Congress approved February 25, 1920, entitled 
‘An Act to provide for the mining of coal, phos¬ 
phate, oil, oil shale, gas and sodium on the public 
domain, 9 or pending applications for United 
States patent under any law ; to conserve, develop , 
use, and operate the same in his discretion, di¬ 
rectly or by contract, lease, or otherwise, and to 
use, store, exchange, or sell the oil and gas prod¬ 
ucts thereof , cmd those from all royalty oil from 
lands in the naval reserves, for the benefit of the 
United States : And provided further, That the 
rights of any claimant under said Act of February 
25, 1920, are not affected adversely thereby: And 
provided further, That such sums as have been or 
may be turned into the Treasury of the United 
States from royalties on lands within the naval 
petroleum reserves prior to July 1,1921, not to ex¬ 
ceed $500,000, are hereby made available for this 
purpose until July 1,1922: Provided further, That 
this appropriation shall be reimbursed from the 
proper appropriations on account of the oil and 
gas products from said properties used by the 
United States at such rate, not in excess of the 
market value of the oil as the Secretary of the 
Navy may direct.” (Italics ours.) 

After the passage of the Act of June 4, 1920, the 
President promulgated the Executive Order of May, 
31, 1921 (R. pp. 3-4). 
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The scheme of the indictment may be gathered from 
an examination of the allegations thereof beginning on 
page 4 of the Record. It is there alleged that the Sec¬ 
retary of the Interior, in pursuance of the Executive 
Order of May 31, 1921, “assumed and undertook the 
administration and conservation” of the Naval Petro¬ 
leum Reserves, and that, in so administering and con¬ 
serving said property, he was “under the necessity of 
considering whether offset wells * * * should he 
drilled” in said property; and Fall “having deter¬ 
mined that offset wells should he drilled, it became his 
lawful duty to procure, by the usual method of con¬ 
tract and lease, the drilling of such wells,” etc. 
(R. p. 4). And then, in the charging part of the indict¬ 
ment, it is alleged that Fall upon the request of Sin¬ 
clair “fraudulently was to award to Sinclair or the 
Mammoth Oil Company a contract and lease,” etc. 
(R. p. 6). 

The contention of the appellant is that the Act of 
June 4, 1920, directed only the Secretary of the Navy 
to take possession of the Naval Petroleum Reserve 
and to develop the property, by lease or otherwise, in 
his discretion. It will be noted that the Executive 
Order of May 31, 1921, while undertaking to commit 
to the Secretary of the Interior the “administration 
and conservation of oil and gas bearing lands’ ’ in the 
Naval Petroleum Reserves, expressly limits the au¬ 
thority of the Secretary of the Interior to “all acts 
necessary for the protection, conservation and admin¬ 
istration of the reserves, subject to * * * the existing 
laws, or such laws as may hereafter be enacted by Con¬ 
gress pertaining thereto” (R. p. 4). It will thus be 
seen that the Executive Order is expressly limited by 
the Act of June 4, 1920. 
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The sole jurisdiction of the public lands is conferred 
upon the Congress of the United States by the Con¬ 
stitution. In the administration of the public lands, 
Congress conferred certain powers, and imposed cer¬ 
tain duties, upon the Secretary of the Navy by the Act 
of June 4, 1920. These powers authorized the leasing 
of the Naval Petroleum Reserves and commanded their 
development. It is obvious that the President of the 
United States was without power or authority to trans¬ 
fer from the Secretary of the Navy to the Secretary of 
the Interior the power to make leases of the Naval Pe¬ 
troleum Reserves. 

We maintain that the indictment is fatally defective 
in that it recites, as the basis of the offense sought to 
be charged, that the Secretary of the Interior was 
“ under the necessity of considering whether offset 
wells should be drilled,” and that the Secretary of the 
Interior “ having determined that such wells should 
be drilled, it became his lawful duty to procure, by the 
usual methods of contract and lease,” the drilling of 
such wells. 

Again, we maintain that the indictment is fatally de¬ 
fective in that, in the charging part of the indictment, 
it is alleged that the agreement (conspiracy) was that 
the Secretary of the Interior “was to award” to Sin¬ 
clair or the Mammoth Oil Company leases or contracts 
pertaining exclusively to the Naval Petroleum Re¬ 
serves. 

Appellant contends that the allegation as to the duty 
and obligation of the Secretary of the Interior is a 
mere conclusion of the pleader and is not supported 
by any allegation of fact. 

As has already been seen, the office of Secretary of 
the Interior is created by statute, and the duties of 
the incumbent of that office are defined by statute. 
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Unless the Act of June 4, 1920, or the Executive 
Order of May 31, 1921, devolved upon the Secretary 
of the Interior any duty respecting the leasing of the 
Naval Petroleum Reserves, no such duty existed, in 
fact or in law, and there could be no conspiracy to de¬ 
fraud the United States based upon the alleged fail¬ 
ure to perform such duty. The statute did not impose 
such duty upon him. The Executive Order could not. 

As has already been stated, prior to the enactment 
of the Act of Congress of June 4, 1920, there was no 
law authorizing any officer of the government to make 
leases of the Naval Petroleum Reserves, save as pro¬ 
vided in Secs. 18 and 18-A of the Act of February 25, 
1920. These sections of the Act of February 25, 1920, 
are not involved in this case. We are concerned solely 
with leases and contracts authorized and directed by 
the Act of June 4, 1920. The Act of June 4, 1920, 
authorized the Secretary of the Navy to make leases of 
the Naval Petroleum Reserves. It did not impose upon 
the Secretary of the Interior any duty, nor did it con¬ 
fer upon him any authority, respecting the making 
of leases of the property within Naval Petroleum 
Reserves. In the absence of specific legislation, con¬ 
ferring upon the Secretary of the Interior any author¬ 
ity or imposing upon him any duty respecting the 
Naval Petroleum Reserves, no such duty could arise. 
If it be determined, as it must necessarily be, that 
the Secretary of the Interior had no duty imposed 
upon him by law respecting the making of leases, and 
that no law conferred upon him authority to award 
leases, then it inevitably follows that the allegations 
of the indictment in respect thereto are merely con¬ 
clusions of the pleader, and the indictment must fail. 
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The whole fabric of the indictment is based upon the 
assumption that some law imposed upon the Secretary 
of the Interior a duty or authority respecting the mak¬ 
ing of leases of the reserves. It is a well settled prin¬ 
ciple of law that if the object of the conspiracy must 
as a matter of law fail of its purpose, because the Sec¬ 
retary of the Interior had no authority to award leases 
or contracts, and the government could not thereby 
have been defrauded of its lands, and the oils and gas 
therein, the charge against the appellants cannot be 
maintained and the judgment overruling the demurrer 
must be reversed. We maintain that the principles of 
law applicable to this case are analogous to cases in 
which the indictments charged bribery of an official 
with respect to the performance of a duty, where no • 
such duty was imposed upon the official by law. In 
such cases it has been uniformly held that an indict¬ 
ment could not be sustained. 

In the case of Thomson v. United States, 37 App. D. 
C. 461, the defendant was charged with bribery. The 
defendant demurred to this indictment. The demurrer 
was overruled and a special appeal was allowed to the 
Court of Appeals. Upon consideration of the indict¬ 
ment, the Court of Appeals held that the agent of the 
government who was charged to have been bribed was 
engaged in the performance of a duty for the govern¬ 
ment, but recognized the principle that, if the agent 
had no duty to perform, there could have been no 
bribery. In the course of the opinion Mr. Justice Robb, 
speaking for the court, said (p. 467): 

“It is the contention of the government that 
there is material difference between the provisions 
of the two sections. (Sec. 39 Fed. Penal Code, 
and Sec. 861, D. C. Code.) The basis of this con- 
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tention is the omission from the District Code of 
the words, ‘or which may by law be brought be¬ 
fore him in his official capacity or in his place of 
trust or profit.’ It is argued that while, under the 
Federal Code, the act to influence which the bribe 
is given must, under the terms of the Code, be 
some act within the scope of the official duties of 
the person bribed, it is only necessary under the 
District Code that the bribe should be given to 
one who assumes a duty which some official is au¬ 
thorized to perform. We are unable to accept this 
contention. 

“The word ‘function’ is defined in the Century 
Dictionary to mean the fulfillment or discharge of 
a set duty or requirement; the exercise of a fac¬ 
ulty or office; that which one is bound or which is 
one’s business to do; business; office; duty; em¬ 
ployment. When, therefore, Congress used the 
term ‘official function,’ it had reference to acts offi¬ 
cial in character, something within the legal duty 
of the person performing them. It was well known 
that the word ‘officer’ had a technical signification, 
and that many acts or duties of an important na¬ 
ture are legally intrusted to persons not officers 
at all. It was to cover just such a situation that 
the term ‘official function’ was used. The log¬ 
ical result of the government’s contention is in¬ 
deed startling. To illustrate: It was somebody’s 
duty to inspect the paper furnished by the defen¬ 
dant’s corporation. Under the government’s con¬ 
tention, if a person not connected with the gov¬ 
ernment service in any way had assumed to in¬ 
spect such paper or any consignment thereof , and 
the defendant, under the mistaken belief that such 
person really was a government agent or em¬ 
ployee, had offered him a bribe, the offense of 
bribery would have been complete. Such canmct 
be the law. Before there can be an official func¬ 
tion, there must be some duty, some responsibil¬ 
ity. Thus, in State v. Butler, 178, Mo. 272; 77 
S. W. 560, the court says: ' There is no rule so uni- 
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formly adhered to by the courts , both State and 
Federal , as the one ‘that there can be no bribery 
of any official to do a particular act, unless the law 
requires or imposes upon him the duty of act¬ 
ing. ” (Italics ours.) 

United States v. Christopher son et al., 261 Fed. 225; 

(Dist. Ct. E. D. Missouri, E. Div.): 

In this case the indictment contained five counts, 
four counts charging a violation of Sec. 35 of the 
Penal Code, and the fifth count charging a con¬ 
spiracy under Sec. 37 of the Penal Code. There 
was a demurrer to the indictment, which the court 
sustained as to each of the five counts. 

FARIS, t)ist. J., at p. 227, said: 

“The second point of objection urged by the de¬ 
fendants against the indictment herein applies to 
each of the five counts contained in the indictment. 
This objection is bottomed upon the fact that the 
indictment does not aver that the alleged false 
voucher was presented to any officer of the United 
States clothed with authority to examine and ap¬ 
prove such voucher for payment, nor does either 
of the five counts thereof so aver. I have set out 
above in the quoted excerpt from the indictment 
all that either of the counts thereof alleges touch¬ 
ing such authority. It will be noted that the only 
charge made therein apposite to this point is that 
the alleged false voucher was— 

‘ presented for approval and payment to one 
Capt. A. R. Piper, who was then and there an 
officer in the military service of the United 
States.’ 

“It will be observed that nothing whatever is 
averred in the indictment as to the authority of 
Capt. Piper to approve and pay, or approve for 
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payment, the voucher in question; nor does such 
indictment set out the arm or branch of the service 
in which Capt. Piper belonged, so that judicial 
notice might eke out this omission. While the 
language of the statute merely makes it an offense 
to present a false voucher to any civil, military, 
or naval officer, yet obviously by this language is 
meant that the officer to whom such voucher shall 
be presented must be a civil , military, or naval 
officer, clothed with power to approve and pay the 
same. Otherwise, the mere presentation of a false 
voucher to any officer of the United States, mil¬ 
itary, naval, or civil, would be a crime, whether 
such officer had authority to act in the premises or 
not. Such condition is unthinkable. I am of opin¬ 
ion that the ruled cases require that an apt allega¬ 
tion of such authority ought to be made in each of 
the five counts of the indictment.” (Italics ours.) 

United States v. Burkett, 150 Fed. 208 (Dist. Ct. 

Dist. of Kansas, S. D.): 

In this case the defendants were indicted, 
charged with conspiracy, under Sec. 5440 of the 
Revised Statutes. The defendants demurred to 
the indictment. The court overruled the demur¬ 
rer, holding that the entry made by one of the 
defendants could form the basis of a conspiracy 
to defraud the United States of public land. In 
the course of the opinion, the court recognized the 
principle that, if the entry could not be made the 
basis of the defrauding of the government, there 
could be no crime. 

POLLOCK, Dist. J., at pp. 209-210, said: 

“However, the demurrer raises for decision an¬ 
other question of serious moment. It is this: Con¬ 
ceding the indictment does sufficiently charge 
defendants with all the essential ingredients of 
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the offense of criminal conspiracy under the sec¬ 
tion above named, it is contended by counsel for 

the defendants that the indictment on its face 
* 

charges such facts as render the object of the con¬ 
spiracy impossible of accomplishment; that is to 
say, conceding the charge made against defen¬ 
dants, as stated, to be true, yet it is further con¬ 
tended the indictment on its face in charging the 
means by which the unlawful confederacy and 
agreement was to be effected shows the govern¬ 
ment could not by any possible means have been 
defrauded out of its title to the land. Therefore 
it is insisted it fails to charge a punishable offense. 
This question arises on the face of the indictment, 
and appears in this way: The indictment charges 
Byers W. Huey to have applied to the appropriate 
local land office to make timber culture entry of 
the land in question in the year 1890. It further 
charges that defendants conspired to defraud the 
government out of its title to this land, and to have 
done the overt acts charged against them in fur¬ 
therance of its accomplishment in the month of 
September, 1903. Therefore, as more than 13 
years had expired from the date of the entry to 
the formation of the conspiracy and the doing 
of the overt acts charged againt defendants, to 
wit, the furnishing of false and bogus proofs in 
support of the entry, that entry was by the pro¬ 
visions of law made by Congress in that respect 
forfeited, canceled, inoperative, dead, and of no 
effect, and could not be supported by the proofs 
made by defendants, notwithstanding it may not 
have been in fact marked canceled on the records 
of the land office, and the case of Northern Pacific 
Railway v. De Lacey, 174 U. S. 622, is cited and re¬ 
lied upon in support of this contention. On the 
other hand, it is the contention of the government 
that under the law and the rules of procedure pro¬ 
mulgated by the General Land Office in pursuance 
of law the timber, culture entry of Huey did not 
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by lapse of time become dead and of no effect, but 
that until the actual cancellation of the entry on 
notice it might be supported by the proofs made, 
and as a result of such proofs, and others, a pat¬ 
ent might issue thereon. If it be true, as con¬ 
tended by counsel for defendants, that the timber 
culture entry of Huey became dead and of no effect 
at the expiration of 13 years from date of the 
entry under positive provisions of the law appli¬ 
cable thereto, then it is not shown by the indict¬ 
ment that any such entry was in existence at the 
time of the making of the conspiracy or the ob¬ 
taining and using of the false and spurious proofs 
in question. Therefore, as the entire object of the 
conspiracy, no matter how immoral and vicious it 
may have been, must as a matter of law fail of its 
purpose to defraud the government out of its title 
to the land in question , it sounds to reason and 
common sense the charge made against defendants 
must fall of its own weight, as would the charge of 
forging a mere nudum pactum, and the demurrer 
must be sustained. J1 (Italics ours.) 

United States v. Greene, et cU., 115 Fed. 343; 

(Dist. Ct. E. D. Georgia, S. D.): 

In this case, the defendants were indicted for 
conspiring to defraud the United States. The de¬ 
fendants demurred to the indictment. The court 
sustained the demurrer as to the ninth and tenth 
counts, and overruled it as to the other eight 
counts of the indictment. 

SPEER, Dist. J., in sustaining the demurrer as to 
the ninth and tenth counts, said (p. 356): 

“The ninth and tenth counts present separate 
charges. They are framed under section 5438, 
Rev. St. In the ninth the accused, who are same 
parties defendant hereinbefore named, are in- 
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dieted for conspiracy to defraud the government 
of the United States by obtaining the ‘allowance’ 
and payment by the United States, through Ober- 
lin M. Carter, engineer officer, of a certain fraud¬ 
ulent claim, which said fraudulent claim was then 
and there a claim for labor and materials said to 
have been furnished by the Atlantic Contracting 
Company under a contract entered into on the 8th 
day of October, 1896, for the improvement of Cum¬ 
berland Sound. This amounted to $25,447.95. The 
overt act charges the presentation of such claim. 
The tenth contains the same charges with relation 
to a fraudulent claim for the sum of $230,749.90 
for work, labor, and supplies claimed to have been 
furnished to the United States by the Atlantic 
Contracting Company for work at the Savannah 
harbor during the months of December, 1896, Jan- 
uary, 1897, February, 1897, March, 1897, April, 
1897, May, 1897, June, 1897, and the overt act 
charged is that this claim was presented to Carter 
in furtherance of and in accordance with said con¬ 
spiracy. To both of these counts the defendants 
demur upon the ground that the fraudulent char¬ 
acter of the claim is not sufficiently set forth. These 
counts are framed under a different statute from 
that we have been discussing. They do not charge 
that Carter as engineer officer, had any authority 
to approve or allow the payment of such claims . 
This has been held essential to an indictment 
framed under this statute . U . S. v. Reichert , 32 
Fed. 142. It is not charged in either count, save 
inferentially, that the fraudulent claims referred 
to have any relation to the conspiracy hereinbe¬ 
fore discussed. The counts fail to disclose the 
means or details by which the conspiracies charged 
were to be made effective, and no averment is 
made which will sufficiently apprise the accused 
of any facts in view of which the claims in ques¬ 
tion are denounced as fraudulent. * * *” (Italics 
ours.) 
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United States v. Wallace , 40 Fed. 144 (Dist. 

Ct. E. D. So. Car.): 

In this case the defendant was indicted for vio¬ 
lating Sec. 5438 of the Revised Statutes, respect¬ 
ing the making and presenting of false vouchers 
and fraudulent claims against the United States. 
The defendant demurred to the indictment, and 
the demurrer was sustained. 

SIMONTON, Dist. J., in sustaining the demurrer, 
said (p. 147): 

“It is further contended that the name of no 
person or officer in the service of the United States 
is stated in the count, to whom this claim was to 
be presented. Is this necessary? The first clause 
forbids the making or presenting for payment or 
approval 4 to or by any person or officer in the civil, 
military, or naval service of the United States’ 
any claim against the government of the United 
States, etc., which is known to be false, fraudulent, 
and fictitious. The second clause forbids the 
making or using of any false bill, account, etc., for 
the purpose of obtaining the payment or approval 
4 of any such claim;’ that is to say, any claim so 
presented or to be presented to any officer in the 
civil, military, and naval service of the United 
States, and known to be false, fraudulent, and 
fictitious. This being so, the omission to state the 
person to whom the claim was, or was to be, pre¬ 
sented is fatal. The preparation of a claim against 
the government, however false, fraudulent, and 
fictitious the claim may be, is not a crime. It must 
be prepared for the purpose of being presented. 
Not only so, as the government of the United 
States is impersonal, acting and acted upon by 
and through its agents, such claim must be pre¬ 
sented or be prepared for presentation to an agent 
of the United States, and he must be the proper 


27 


agent. The presentation of a claim for munitions 
of war furnished to the United States to the post¬ 
master at Charleston, or for naval stores to the 
internal revenue collector, or for carrying the 
mails to the district attorney, however fictitious, 
false, and fraudulent either of them may he, would 
not violate this section. To complete the offense, 
therefore, it must he proved that the false vouch¬ 
ers, etc., were prepared for the purpose of present¬ 
ing the false claim for payment or approved to or 
hy any person or officer in the service of the United 
States authorized to approve, audit, or pay the 
same; and if this is to he proved, it must he 
alleged.” (Italics ours) 

United States v. Reichert et al., 32 Fed. 142 (Cir. 
Ct., Dist of Calif.): 

In this case, the defendant was indicted under 
Sec., 5438 of the Revised Statutes, charged with 
presenting false vouchers and claims against the 
United States. The defendant demurred to the in¬ 
dictment and the demurrer was sustained. 

In delivering the opinion of the court, Mr. Justice 
FIELD, said(p.l45): 

“The Circuit Judge is of opinion that the count 
is defective only in the last particular stated, 
namely, that it does not aver authority in the sur¬ 
veyor general to allow and approve the claim 
which was to be presented to him; * * * But I agree 
ivith the circuit judge that the absence of any 
averment of authority in the surveyor general to 
allow and approve, the claim which was to he pre¬ 
sented to him is, of itself, a fatal defect ” (Italics 
ours) 

Upon the principles announced by the foregoing 
authorities, we maintain that, Secretary Fall having 
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no duty imposed upon him respecting the making of 
leases, or considering whether offset wells should be 
drilled, or any duty respecting the sale or other dis¬ 
position of royalty crude oil, the indictment fails to 
state a conspiracy to defraud the United States within 
the meaning of Section 37 of the United States Penal 
Code. 

Hypotheses without number might be conjectured in 
which government officials acting in concert with 
others might be charged with conspiracy, and yet, 
because no duty had been imposed upon them by law 
respecting the subject-matter of the alleged conspiracy, 
there could be no crime. To illustrate, could it be suc¬ 
cessfully contended that a conspiracy to defraud the 
United States could be based upon facts charging a 
scheme to have the Secretary of War award a con¬ 
tract for the building of a battleship? Or could an in¬ 
dictment for conspiracy be sustained, based upon facts 
alleging a scheme to have the Attorney-General award 
a contract for the purchase of guns for erection at a 
military post? The mere statement of the cases suffices 
to show that such indictments could not be sustained. 

The officers of the government possess no powers 
and are obligated to perform no duties, other than 
those prescribed by law. If the Secretary of the In¬ 
terior had no duty respecting the leases, and had no 
power to award leases, then there could be no conspir¬ 
acy to defraud the United States. 

The indictment charges the conspiracy had for its 
object the defrauding of the United States of and con¬ 
cerning its property and rights, and then sets out the 
manner and purpose of the conspiracy. 

The particulars in which it is claimed in the indict¬ 
ment the government was to have been defrauded may 
be grouped under four headings: 
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(a) Of and concerning its property in the Naval 
Petroleum Reserves and the oil and gas contained 
therein; 

(b) Of and concerning its right to have the oil con¬ 
served for the future needs of the navy; 

(c) Of and concerning its right to have the royalty 
crude oil sold and exchanged at competitive bidding; 

(d) Of and concerning its right to have the business 
of making leases transacted by its Secretary of the In¬ 
terior free from partiality, prejudice and bias, due 
to his personal and pecuniary interests, etc. 

Upon an analysis of the indictment and a consid¬ 
eration of the principles of law applicable thereto, it 
will readily appear that the government could not have 
been defrauded in any of the particulars alleged. 

(a) The government could not have been defrauded 
of its property and the oil and gas in the naval pe¬ 
troleum reserves, under the allegations of the indict¬ 
ment, because the Secretary of the Interior had no 
duty to perform respecting the leasing of said reserves, 
and had no authority to award a lease thereof. 

(b) The indictment alleges that the government 
was to have been defrauded “of and concerning its 
right of conserving the oil contained in the property 
for the future needs of the navy.” This allegation 
presupposes a policy of the government to conserve the 
oil in the ground. There are no facts alleged in the 
indictment from which it can even be inferred that 
there was such an established policy. The Act of June 
4, 1920, demonstrates that prior to its enactment no 
such policy existed, and therefore no right of con¬ 
servation can be based upon such assumed policy. 

There being no policy of conservation, the govern¬ 
ment could not be defrauded of its asserted right to 
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conserve. The Act of Congress of June 4, 1920, es¬ 
tablished a policy of developing the reserves and ex¬ 
tracting the oil from the ground. No right to con¬ 
serve can be predicated upon this act of Congress, 
which must control the right of the government. 

(c) The government could not have been defrauded 
of its right to have the royalty crude oil sold or ex¬ 
changed at competitive bidding, because the Act of 
June 4, 1920, did not require that there should be com¬ 
petitive bidding in the disposition of the royalty crude 
oil. The Act of June 4, 1920, being full and complete 
in itself, carved out of the operation of general statutes 
the things directed to be done under the said special 
legislative enactment. 

(d) The government could not have been defrauded 
of and concerning its right to have its business of 
making contracts and leases transacted by its Secre¬ 
tary of the Interior free from partiality and bias due 
to his personal interests. By this allegation of the 
indictment, it is sought to bring this case within the 
principle announced in the case of Haas vs. Henkel, 
216 U. S. 462, in which it is said, (p. 479): “The statute 
is broad enough in its terms to include any conspiracy 
for the purpose of impairing, obstructing or defeating 
the lawful function of any department of the govern¬ 
ment. ’ 9 

The scope of the Haas case, supra , is limited by the 
later case of Hammerschmidt vs. United States, 265 
U. S. 182, in which it is said: “To conspire to defraud 
the United States means primarily to cheat the govern¬ 
ment out of its property or money; but it also means to 
interfere with or obstruct one of its lawful govern¬ 
mental functions by deceit, craft or trickery, or at least 
by means which are dishonest . 9 ’ 
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In this case it is sought to bring the indictment with¬ 
in the limitation of the Hammerschmidt case, supra , 
by alleging (R. p. 8) that the conspiracy was “entered 
into in a crafty, deceitful, secret and surreptitious 
manner, involving the making by the said Albert B. 
Fall of false representations and statements to such 
other persons and corporations,’’ etc. 

In the Hammerschmidt case, supra , it is stated that 
there may be a conspiracy to defraud the government 
by interfering with or obstructing one of its lawful 
governmental functions “by deceit, craft or trickery 
* # *.” It will be noted that the allegation of the in¬ 
dictment in this case is that the conspiracy was 
to be “entered into in a crafty, deceitful, secret and 
surreptitious manner,” not that the functions of one 
of the governmental departments were to be impaired 
or obstructed by such means. It is not alleged in this 
indictment that, as a means of impairing or obstructing 
any governmental functions, deceit or trickery was to 
be practiced upon any officer of the government. The 
allegations of the indictment in the instant case do not 
bring it within the principle announced in the Hammer¬ 
schmidt case, supra. 

If, as we maintain, Secretary Fall was not charged 
with any duty respecting the making of leases of the 
Naval Petroleum Reserves, then the government could 
not have been deprived of its lawful functions. As 
has already been pointed out, the Secretary of the In¬ 
terior was not charged with any duty, nor was he 
clothed with any authority, respecting the making of 
leases. This being the case, any statements made by 
him to persons desirous of leasing the Naval Petro¬ 
leum Reserves could not amount to “deceit, craft or 
trickery” within the meaning of the Hammerschmidt 
Case, supra. 
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It must be apparent, upon consideration of the Ham- 
merschmidt Case, that the court was dealing with “ de¬ 
ceit, craft or trickery” practiced upon an officer of the 
government while he was in the performance of a duty 
imposed upon him by law, or that an officer of the gov¬ 
ernment pursuant to a conspiracy engaged in “deceit, 
craft or trickery” in relation to a duty imposed upon 
him by law, thereby obstructing a governmental func¬ 
tion, and constituting a defrauding of the government 
within the meaning of Section 37 of the Penal Code. 

We repeat, unless the officer of the government 
was charged with a duty respecting the matter which 
is the subject of the alleged conspiracy, there could be 
no obstruction of a governmental function, and con¬ 
sequently there could be no crime within the meaning 
of the statute. 

The indictment alleges that the Government was to 
be defrauded by the Secretary of the Interior award¬ 
ing leases to Sinclair and the Mammoth Oil Company. 
The United States could be defrauded of its property 
and the oil and gas therein, or in any other manner 
alleged in the indictment only in the event the Sec¬ 
retary of the Interior had power to award a lease. 
The relation of the Government to its agents is differ¬ 
ent from that of private persons. To bind the Govern¬ 
ment, the agent must act strictly within his authority 
lawfully delegated. Every agent of the United States 
has limited authority, limited by the Constitution and 
the laws under which he acts. There being no law 
authorizing the Secretary of the Interior to award a 
lease of the Naval Petroleum Reserves, it inevitably 
follows that the Government could not be defrauded by 
an alleged conspiracy which had as its object the 
awarding of such a lease by the Secretary of the Inte- 


rior. Secretary Fall had no power to make a lease, nor 
had he any power or authority to contract for the dis¬ 
posal of the royalty crude oil and gas. 

The Special Counsel for the Government, who pro¬ 
cured this indictment and who are prosecuting it, ap¬ 
peared for the Government in all of the cases growing 
out of leases made upon naval petroleum reserves; 
and in the case of the Pan-American Petroleum Com¬ 
pany and others v. The United States of America , 
in the United States Circuit Court of Appeals for the 
Ninth Circuit, (9 F. (2) 761) the said special counsel 
prepared and submitted a brief which, among other 
things, dealt directly with this Executive Order, and 
it is not to be doubted that the special counsel sub¬ 
mitted there their unreserved and candid interpreta¬ 
tion of the effect of this order. In that brief, and 
directly discussing the very question here presented, 
they say: 

4 ‘The court below held that the Executive Or¬ 
der, so far as it attempted to transfer the admin¬ 
istration of the reserves to the Secretary of the 
Interior and pass over to him discretionary powers 
vested in the Secretary of the Navy, was void and 
of no effect. * * * If, therefore, purporting to act 
under the Executive Order, Secretary Fall made 
contracts and leases in an attempt to do the very 
things entrusted to the Secretary of the Navy by 
the act of June 4, 1920, his actions would have 
been void. Any one dealing with him would have 
been upon notice of his utter lack of power and 
the contract taken from him and containing his 
signature would have been no more than a worth¬ 
less piece of paper. 

4 4 It may be gathered, however, from the argu¬ 
ment of the appellants (Pan American Company) 
that they do not go so far as this. They would at- 


tempt to designate such unauthorized action by 
the Secretary of the Interior as an ultra vires 
act. This is a total misconception and confusion 
of thought. If one cabinet officer, without any 
authority of law, attempts to contract or deal with 
reference to a matter which, under the law, is 
committed to another cabinet officer, the first men¬ 
tioned cabinet officer purporting to act does not 
act ultra vires, he acts wholly without authority 
of law; in fact his action is in contemplation of 
laiv no action at all . This is quite a different 
situation from that where a cabinet officer charged 
with a certain subject-matter in dealing with that 
very subject-matter acts beyond the powers 
granted him. His act may then properly be called 
an ultra vires act because, while dealing with the 
thing with which he was authorized to deal, he 
has dealt with it in a way not authorized. 

“Having in mind that the President of the 
United States had no power to transfer the ad¬ 
ministration of the naval reserves from the Navy 
Department, where Congress, the custodian of the 
public lands had placed it, into the Interior De¬ 
partment where Congress had not placed it, let 
us see what situation arises as a result of the con¬ 
tracts made. ,, 
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Point No. 2. 

Prior to the enactment of the Act of Congress of June 
4, 1920, there was no policy of the Government of 
conserving the oil; said Act of Congress estab¬ 
lished the policy of the Government of extracting 
the oil from the lands; and said Act of Congress 
did not require competitive bidding as to 

(a) Leasing of the Naval Petroleum Reserves; 

(b) Disposal of royalty crude oil; 

(c) Exchange of royalty crude oil for other petro¬ 

leum products; 

(d) Exchange of royalty crude oil for the con¬ 

struction of steel tank storage. 

The Act of June 4, 1920, limits the properties in the 
Naval Petroleum Reserves on which it is to operate by 
excluding (a) those on which there were at the time 
pending claims or applications for permits or leases 
under the Act of February 25, 1920, (b) those on which 
there were at the time pending applications for United 
States patents under any law. In addition to those 
not excluded, the properties in the Naval Petroleum 
Reserves on which the Act is to operate are such “as 
are or may become subject to control and use by the 
United States for naval purposes. 77 Having thus lim¬ 
ited the properties to which it is applicable, the Act 
provides that “the Secretary of the Navy is directed 
to take possession of all properties within the Naval 
Petroleum Reserves, * * * to conserve, develop, use and 
operate the same in his discretion, directly or by con¬ 
tract, lease or otherwise, and to use, store, exchange 
or sell the oil or gas products thereof. 77 The words of 
the statute, to “develop, use and operate, 77 together 
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mean to drill the wells to the oil and to proceed to ex¬ 
tract the oil, and so continue until the oil is taken 
from the property. 

It will be noted that the command is not that the 
Secretary, conserve, develop, use “or” operate, but 
the command is in the conjunctive; it is that he do all 
of these things. Having in mind the meaning of the 
word “conserve,” “to keep in a safe or sound state; 
save; preserve from loss, decay, waste or injury, de¬ 
fend from violation,” it is manifest that it was the in¬ 
tention of Congress that the oil should be conserved 
by directing that the Secretary develop the oil lands 
in the Naval Petroleum Reserves and extract the oil. 

Prior to the enactment of the Act of June 4, 1920, 
no officer of the government was authorized by any 
means whatever to extract the oil from the ground in 
the Naval Petroleum Reserves. Had it been the inten¬ 
tion of Congress to “conserve” the oil in the ground 
in the Naval Petroleum Reserves, no legislation was 
necessary. When we consider that the General Leas¬ 
ing Bill of February 25, 1920, opened up to drilling 
the lands adjacent to the Naval Petroleum Reserves, 
and thereby endangered the oil in the ground in the 
Naval Petroleum Reserves, the intention of Congress 
a3 made manifest by the Act of June 4, 1920, was to 
impose upon the Secretary of the Navy the duty of 
extracting the oil from the ground, and clothed him 
with authority to accomplish this purpose by the means 
provided for in the act, giving discretionary powers 
to the Secretary of the Navy as to the means to be 
adopted, but no discretion whatever as to the extract¬ 
ing of the oil from the ground. The Act of Congress 
did not confer upon any officer of the government any 
duty of considering the necessity of drilling offset 
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wells, but the command was to the Secretary of the 
Navy to develop the Naval Petroleum Reserves and 
drill wells thereon without limitation. We desire to 
emphasize the point that, prior to the passage of the 
Act of June 4, 1920, there was no policy of the gov¬ 
ernment respecting the conservation of the oil in the 
ground in the Naval Petroleum Reserves. Even 
though it may be said that the withdrawal of the lands 
constituted a policy of conserving the oil, nevertheless 
the Act of June 4, 1920, clearly established the policy 
of extracting the oil from the ground. It is well set¬ 
tled by decisions of the Supreme Court of the United 
States that the policy of the government can only be 
determined from the Constitution and the laws of the 
United States. In the License Tax Cases, 5 Wall. 462, 
469, the Supreme Court said: 

‘‘ This court can know nothing of public policy 
except from the Constitution and the laws, and 
the course of administration and decision. It has 
no legislative powers. It cannot amend or modify 
any legislative Acts. It cannot examine questions 
as expedient or inexpedient, as politic or impolitic. 
Considerations of that sort must, in general, be 
addressed to the Legislature. Questions of pol¬ 
icy determined there are concluded here.” 

Again in the case of the United States vs. Trans- 
Missouri Freight Association, 166 U. S. 290, 340, it 
is said: 


“The public policy of the government is to be 
found in its statutes, and when they have not di¬ 
rectly spoken, then in the decisions of the courts 
and the constant practice of the government of¬ 
ficials ; but when the lawmaking power speaks upon 
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a particular subject, over which it has constitu¬ 
tional power to legislate, public policy in such a 
case is what the statute enacts.” 

The Act of June 4, 1920, was construed in the case 
of the United States vs. Mammoth Oil Company, (5 
F. (2) 330), in the United States District Court 
for the District of Wyoming, in which District Judge 
Kennedy said (p. 350): 

“(d) The Legality of the Lease. 

“Under this head will be considered the attacks 
made by plaintiff upon the legality of the lease as 
a valid contract under the Act of June 4, 1920. 
The divergent contentions between counsel for the 
plaintiff and counsel for the defendant, when an¬ 
alyzed, are substantially as follows: Plaintiff con¬ 
tends that the Act of June 4, 1920, is in the nature 
of a general enabling act, permitting the Secretary 
of the Navy to do certain things in connection with 
the naval reserves under the then existing pro¬ 
visions of the general laws; while the defendant 
contends that the act of June 4, 1920, is a full and 
complete legislative enactment in itself, directed 
to a specific subject, and in itself furnishing a 
full and complete guidance, direction, and author¬ 
ity to the official to whom it presumes to speak. 

“It is not in dispute here that Congress had the 
authority to make laws respecting the manner in 
which reserves should be used or disposed of. It 
would seem pertinent, therefore, first to determine 
whether or not this act has in itself the fullness 
attributed to it by counsel for defendant, before 
considering the several objectionable features of 
the lease in respect to which counsel for the plain¬ 
tiff contends that the law has been transcended. 
Reverting to a consideration of the act, it is found 
that the Secretary of the Navy is affirmatively 
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directed to take possession of the naval reserves. 
He is next directed to conserve, develop, use, and 
operate the same. In performing this duty of con¬ 
serving, developing, using, and operating the re¬ 
serves, he is permitted to do so directly, or by 
contract, lease, or other method. As to the product 
which may be realized from the reserves, he is 
permitted to use, store, exchange, or sell it for 
the benefit of the United States. For the purpose 
of carrying out the duty imposed upon him, an ap¬ 
propriation of $500,000 is made available out of 
certain funds in the treasury. A proviso is at¬ 
tached that such appropriated sums shall be re¬ 
imbursed. In between the direction to the Secre¬ 
tary of the Navy as to what he is to do with the 
reserves and the direction as to the manner in 
which he is to do it, are found the words ‘in his 
discretion. ’ 

“Some difference of opinion has arisen as to 
which set of so-called directions this phase 
applied; that is, whether it applies to what 
he is directed to do or to the manner in which he 
is to do that which he is directed to do, in connec¬ 
tion with the reserves. It is difficult to recon¬ 
cile its application to the things directed to be 
done, because they are in the conjunctive; the 
word ‘and’ appearing immediately before the last 
of them. This would seem to imply that, if it were 
possible, he should do all the things named for 
him to do without the exercise of any discretion 
on his part, to wit, ‘conserve, develop, use, and 
operate/ If the word ‘conserve’ be used in its 
larger meaning, and be held to include the saving 
from loss, as distinguished from the more limited 
meaning of holding the content in the ground, 
then the Secretary could, under a fair construc¬ 
tion, conserve, develop, use, and operate all at 
the same time, or at least the doing by him of the 
four things would merge one into the other. 

“If the term ‘in his discretion’ be held to ap- 
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ply to the manner of doing the things, he is direc¬ 
ted to do, it would more naturally apply, because 
the manner is indicated in the disjunctive, con¬ 
sisting of four distinct things, to wit, directly, 
that is, by doing the things under his general su¬ 
pervision, or by contract, or by lease, or other¬ 
wise. It will therefore he seen that the term ‘in 
his discretion’ would logically apply to the direc¬ 
tion of Congress as to the manner in which he is 
directed to carry out the things which he is direc¬ 
ted to do. The difficulty with the latter construc¬ 
tion is that there is no comma after the word 
‘same,’ and that if it were intended to apply to the 
manner of carrying out his direction, the phrase 
would more properly find place in the context im¬ 
mediately following the word ‘otherwise.’ 

“However, assuming that the term ‘conserve’ is 
used in the larger sense which has been indicated, 
and which meaning we think must be given it in 
connection with the surrounding circumstances ap¬ 
plying to the general purposes which must have 
inspired the act, this application of the discretion 
to the four things which the Secretary is directed 
to do does no violence. This must be the meaning 
of the term ‘conserve,’ when we consider that the 
other three terms, ‘develop, use and operate’ are 
so interrelated that it would be difficult to tell 
when, in doing any one of them, he would not at 
the same time be doing the other. For example, 
how could he develop the property without using 
it ! How could he operate without using it ! How 
could he use it without either developing or ope¬ 
rating it ? If he should operate it, would he not in 
a sense be developing it, and vice versa! And if 
he did all the three for the purpose of saving the 
product, would he not be conserving it! 

“As to the manner in which he is directed to 
dispose of the product, we find this to be also in 
the disjunctive, and to include four things, to wit, 
‘use,’ ‘store,’ ‘exchange,’ or ‘sell.’ The word ‘or,’ 
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before the latter word, here implies discretion, in 
that it gave him the right to do any of the four 
things mentioned, or all of them, if his discretion 
dictated, provided, of course, that the thing he 
did was in the nature of carrying out the general 
purposes of the act. To use the oil and gas prod¬ 
uct naturally means, in this connection, its appli¬ 
cation to the naval purposes of the United States; 
to store the product means placing it in some po¬ 
sition for a future use; to exchange the product 
means transferring it to another and receiving 
therefor something to be used in carrying out the 
general purposes of the act; and to sell the product 
means to dispose of it and receive for it a con¬ 
sideration in money. It is difficult to conceive a 
more sweeping authority given to the Secretary 
of the Navy than is contained in these four words, 
unless to them had been added the authority to 
give away or destroy. 

“This construction unavoidably leads to the 
conclusion that the act empowered the Secretary 
of the Navy to do specific things in and about a 
certain subject. But counsel for plaintiff argue 
that this makes a conflict between this law and 
some of the general laws prescribing the manner in 
which certain things must be done by the Secre¬ 
tary of the Navy in the way of advertising for bids 
for fuel for the Navy, the construction of storage 
tanks at places not designated by Congress, the 
construction of storage tanks under competitive 
bidding, and the like. It therefore becomes neces¬ 
sary to ascertain what relationship legislation ap¬ 
plying to a particular subject bears to the general 
laws relating to the same things. Our own circuit, 
through Judge Sanborn, in the case of Anchor 
Oil Co. v. Gray, 257 F. 277, 168 C. C. A. 361, has 
laid down the rule and cited numerous author¬ 
ities at page 283 (168 C. C. A. 367), in the follow¬ 
ing language: 
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“ ‘ It is a cardinal rule of the construction of 
statutes that specific legislation in relation to a 
particular class or subject is not affected by gen¬ 
eral legislation in regard to many classes of sub¬ 
ject, of which that covered by the specific legis¬ 
lation is one, unless it clearly appears that the 
general legislation is so repugnant to the special 
legislation that the legislators must be presumed 
to have intended thereby to modify or repeal it: 
but the special and the general legislation must 
stand together, the former as the law of the par¬ 
ticular class or subject, and the latter as the gen¬ 
eral law upon other subjects or classes within its 
terms.’ (Cases cited.) 

“A syllabus succinctly stating the view of the 
Supreme Court in the case of State v. Stoll, 17 
Wall. 425, 21 L. ed. 650, reads as follows: ‘If the 
provisions of a special charter or a special author¬ 
ity derived from the Legislature, can reasonably 
well consist with general legislation whose words 
are not absolutely harmonious with it, the two are 
to be deemed to stand together; one as the general 
law of the land, the other as the law of the par¬ 
ticular case.’ As this rule of statutory construc¬ 
tion seems to be clearly defined, a further citation 
of authorities would unnecessarily prolong this 
memorandum. 

“Upon a construction of what the act itself 
clearly means, and in view of the rule laid down by 
the courts, it must accordingly be held that the 
act in question must stand and be construed as a 
special act, and the things to be done thereunder 
are taken out of the general laws relating gen¬ 
erally thereto, but that in no sense is it to be 
construed as repealing those general laws, this 
law only applying to the subject which it specif¬ 
ically treats, to wit, naval reserves. * * * 


Again the court said (p. 353): 
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“(e) The Policy of the Government . 

‘ ‘ In argument and brief concerning the so-called 
policy of the government in regard to the treat¬ 
ment of the oils in its naval reserves, counsel for 
plaintiff contend that it was clearly the policy and 
intent of Congress to have this oil retained in the 
ground. We cannot follow the argument to this 
conclusion, for the reason that, as it seems to us, 
there has been no constant policy. It was origi¬ 
nally the policy, under the Placer Mining Act, to 
give away the oil contained in government lands to 
the discoverer. In 1909-10, Congress, realizing 
the intense monetary value and necessary use for 
national defense purposes, withdraw its proven 
oil lands from further entry. They remained in 
this situation, with the exception of some of these 
lands being constituted into naval reserves, until 
the Leasing Act was passed in 1920, which again 
changed the policy in regard to the oil resources of 
the government. This latter act was undoubtedly 
inspired by reason of the fact that numerous pri¬ 
vate claims interspersing the proven structure so 
withdrawn were being developed, and Congress re¬ 
alizing that, unless some affirmative action was 
taken, the oil would be entirely extracted through 
these private operations, and as a consequence 
the government would realize nothing from these 
resources. So the Leasing Act was passed, re¬ 
serving to the government substantial royalties. 

“As plans began to develop for the granting of 
the leases under the general Leasing Act, it was 
realized that the production in the structures 
would be increased and the content correspond¬ 
ingly decreased. Lying adjacent to the great Salt 
Creek field, where the leases were being granted 
by the hundred, or about to be, Congress realized, 
judging by the text of the act of June 4,1920, that 
there was danger, on account of this intense leas¬ 
ing, pf drainage and a loss in the naval reserve 


44 


themselves, and in consequence passed the act as 
a remedial measure, for the purpose of taking the 
oil out if found necessary to save it. From this 
brief history it would be difficult to say that there 
had been any uniform policy of the government 
or Congress in regard to dealing with its petrole¬ 
um resources, unless it should be considered a gen¬ 
eral policy to prevent private enterprise from get¬ 
ting away with its oil. 9 ’ 

No suggestion that competitive bidding is required 
will be found in the Act of June 4, 1920. The general 
statutes as to competitive bidding do not apply to the 
things commanded to be done by the Secretary of the 
Navy under the Act of June 4, 1920. We have already 
related the general history of the government’s deal¬ 
ing with public mineral lands, especially oil lands. Up 
to February 25, 1920, the policy laid down by Congress 
as to the acquisition of rights in oil lands was found in 
the Placer Mining Law, which permitted rights to be 
acquired in such lands by any one who might go upon 
the premises, mark out the boundaries of his claim 
in certain ways, and discover oil in paying quantities. 
It is true that in later years many sections of the oil 
lands were withdrawn under one executive order or 
another, and the policy of permitting the acquisition 
of rights through placer locations was invaded by one 
regulation or another and one order or another. As 
has already been stated, on February 25, 1920, a gen¬ 
eral leasing law was enacted. That act contained the 
first provisions which in any way laid down the gov¬ 
ernment’s policy as to the method by which leases on 
government lands containing certain minerals might 
be acquired and operated, and that does not disclose 
any uniform policy requiring competitive bidding. The 
Act of February 25, 1920, illustrates the methods of 
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Congress in dealing with special matters and particu¬ 
larly illustrates its departures from the general rules 
which are laid down by the general statutes relied 
upon by the government in this case. If any thought 
is clear as to the statute of February 25,1920, it is that 
Congress refused to adopt any one method of leasing 
covering all kinds of leases. Would any one for a mo¬ 
ment contend that in carrying out any of the provi¬ 
sions of the Act of February 25, 1920, the general stat¬ 
utes as to competitive bidding must be followed, when 
Congress found that to carry out certain provisions of 
that act competitive bidding should be employed it 
said so expressly. In short, the “public policy” de¬ 
clared in the Act of February 25, 1920, is that if leas¬ 
ing of mineral lands is to be covered by provisions of 
statutes relating to that particular class of leases, ad¬ 
vertisement was not generally required. Competitive 
bidding was not mentioned in some cases, but in others 
was mentioned, usually with an alternative. 

The Act of June 4, 1920, was passed at a time when 
the federal legislation disclosed that there was no gen¬ 
eral policy requiring competitive bidding in dispos¬ 
ing of oil land or other property by lease or otherwise. 
Each separate section of the Act of February 25, 1920, 
applying to each separate kind of lease or permit, lays 
down its own method or expressly leaves the choice 
of methods to the discretion of an executive officer, as 
was done in the Act of June 4,1920. Is it not plain, then, 
that, where Congress has directed the method, that 
method must be followed; and where the method has 
been left to the discretion of an executive officer, the 
method followed or prescribed by such officer is exclu¬ 
sive? In cases where Congress thought competitive 
bidding was necessary under the Act of February 25, 
1920, it so enacted. If Congress had considered that 
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competitive bidding should be had in doing the things 
commanded to be done by the Act of June 4, it would 
likewise have said so expressly. This Congress did 
not do. 


Point No. 3. 

The statements of matter of law in the indictment tie 
the Government to the legal theory that Secretary 
Fall was acting with legal authority in dealing 
with the oil and gas lands under the Executive 
Order of May 31, 1921. 

The court below, after hearing oral arguments and 
considering briefs submitted by counsel for defendants 
below in support of the demurrers, tendered to counsel 
certain questions upon which the court desired briefs 
submitted. 

The first question being— 

“Do the statements of matter of law in the in¬ 
dictment tie the Government to the legal theory 
that Fall was acting with legal authority in deal¬ 
ing with the oil and gas lands under the Executive 
Order of May 31, 1921!” 

This means, as we gather it,—“Do the allegations of 
the indictment respecting Fall’s legal authority con¬ 
fine the Government solely to the Executive Order!” 

In order to answer this question plainly and fully 
it must be distinctly emphasized that the primary 
statement in the indictments of “matters of law” is 
that on June 4, 1920, the Congress enacted a statute 
directing the Secretary of the Navy 

“to take possession of all properties within the 
naval petroleum reserves as are or may become 
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subject to the control and use of the United States 
for naval purposes, and on which there are no 
pending claims or applications for permits or 
leases under the provisions of an Act of Congress 
approved February 25, 1920, entitled ‘An Act to 
provide for the mining of coal, phosphate, oil, oil 
shale, gas, and sodium on the public domain,’ or 
pending applications for United States patent un¬ 
der any law; to conserve, develop, use, and operate 
the same in his discretion, directly or by contract, 
lease, or otherwise, and to use, store, exchange, or 
sell the oil and gas products thereof, and those 
from all royalty oil from lands in the naval re¬ 
serves, for the benefit of the United States; * * *” 

This Act, pleaded in the indictment as a matter of 
law, fixed unreservedly and exclusively in the Secre¬ 
tary of the Navy the whole power and authority to 
deal with the naval petroleum reserves, and as a matter 
of law it appears upon the face of the indictment that, 
unless subsequent to the Act of June 4, 1920, this 
power and authority, or a part of it, was lawfully 
transferred to some other department, it remains in 
the Secretary of the Navy. 

The indictment further sets up, as a matter of law, 
a reference to the Act of February 25, 1920, which 
in effect authorized the Secretary of the Interior to 
lease only producing wells within any naval petroleum 
reserve, and authorized the President to permit the 
drilling of additional wells or to lease the remainder 
or any part of the claim upon which such wells had 
been drilled. Thus, as a matter of law, the authority 
and jurisdiction of the Navy Department was defined 
by the Act of June 4,1920, and the authority and juris¬ 
diction of the Department of the Interior was clearly 
defined by the Act of February 25, 1920, which is the 
sum total of all power or authority granted by the 
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Congress to the Secretary of the Interior or the Presi¬ 
dent respecting leases in naval petroleum reserves. 
This is the exact limit of the power as fixed by the 
Congress, which was the only competent authority to 
fix such a limit. It is a matter of which the Court will 
take judicial notice that prior to this Act of February 
25, 1920, no such power or authority resided in the 
Secretary of the Interior or the President. The source 
of this power and authority was exclusively the Con¬ 
gress, under the Constitution. This is one of the state¬ 
ments of “matter of law” in the indictment referred 
to in the first question. 

If these two Acts, thus pleaded in the indictment as 
matters of law, were all that was set up in the indict¬ 
ment and there were no allegations of an attempted 
transfer by the President under Executive Order of 
powers from the Secretary of the Navy to the Secre¬ 
tary of the Interior, it is obvious that the indictment 
would be bad, because on its face it would show the 
Secretary of the Interior was destitute of any vestige 
of authority or power to deal with the subject-matter. 

It is a matter of which the courts will take judicial 
notice that up to the date of June 4,1920, the Congress 
had not conferred on any Department of the Govern¬ 
ment any power or authority respecting the unappro¬ 
priated lands in the naval reserves. It is not difficult to 
see the purpose and design of Congress in enacting the 
Act of June 4, 1920. Having, by the Act of February 
25, 1920, conferred upon the Secretary of the Interior 
the power and authority to lease producing wells with¬ 
in any naval petroleum reserve, and having conferred 
on the President the power and authority to permit 
the drilling of additional wells and to lease the re¬ 
mainder of any claim or part of a claim upon which 
such wells had been drilled, it was imperative as a 
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matter of oil conservation to lodge the power to deal 
fully, promptly and completely with the unappro¬ 
priated lands in the naval reserves with some Depart¬ 
ment, to the end that they would not be drained and 
depleted under leases granted by the Secretary of the 
Interior or the President, and the Congress therefore 
unreservedly and exclusively lodged this power and 
authority with the Secretary of the Navy. 

Let us then suppose the present indictment in its 
present form without the Executive Order of May 31, 
1921. Could it be claimed that Secretary Fall had any 
authority or power of and concerning the naval pe¬ 
troleum reserves? Does not the indictment, in so far 
as it charges as a matter of law any authority or power 
in Secretary Fall, rest wholly upon such authority and 
power as was conferred upon him by the Executive 
Order? 

Our answer to Question Number One was, and is, 
that the Government is bound to the legal theory that 
Fall was acting solely under whatever legal authority 
was conferred by the Executive Order of May 31,1921, 
and that this is a statement of a “matter of law” in 
the indictment. 


Point No. 4. 

The Executive Order of May 31,1921, did not give Sec¬ 
retary Fall any legal authority to deal with the oil 
and gas lands attempted to be described in the in¬ 
dictment, nor did it give him any color of legal 
authority to deal with said lands, and, under the 
allegations of the indictment the appellants could 
not be guilty of a conspiracy to defraud the Gov¬ 
ernment in respect thereto. 

The second question submitted by the court below 
was: 
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“If the Executive Order of May 31, 1921, gave 
Fall nothing more than a color of legal authority 
to deal with said matters, might the defendants 
nevertheless be guilty of a conspiracy to defraud 
the United States in respect thereto, if they acted 
in the dishonest manner alleged in the indict¬ 
ment 1 91 

Before we take up Question Number Two, let us 
make plain one controlling fact. If the Act of June 4, 
1920, is as broad and complete as we maintain, the 
lease granted was a perfectly lawful lease and all of the 
allegations in the indictment beginning on page 4 of 
the Record respecting the duty of the Secretary of the 
Interior to consider the drilling of offset wells, re¬ 
specting the alleged lawful duty of the Secretary of 
the Interior “to pursue the usual methods of contract 
and lease”, and all of the allegations on page 5 of the 
the Record, respecting the defrauding of the Govern¬ 
ment of the rights of competitive bidding and com¬ 
petitive contracting and public letting, are of no 
consequence whatever. The Secretary of the Navy, 
under the Act of June 4, 1920, was fully empowered to 
grant leases without public bidding, without competi¬ 
tion, without public notice, and to make contracts for 
the exchange of crude oil for fuel oil and storage with¬ 
out competition, without public letting, without public 
bidding. In other words, if this indictment in its 
present form, were an indictment against the Secre¬ 
tary of the Navy and Sinclair instead of the Secretary 
of the Interior and Sinclair, for a conspiracy to de¬ 
fraud the United States Government, there would be 
only one ground upon which the Government could 
sustain the indictment, and that is the allegation of 
the payment of a bribe to the Secretary of the Navy, in 
the case supposed, to induce him to do what he had a 
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perfectly lawful right to do under the Act of June 4, 
1920. This would then bring the indictment within 
those cases in which it has been held that a conspiracy 
‘ ‘ to obstruct, impair or defeat a legitimate function of 
the Government ,, is within Section 37 of the penal 
code. There is no sufficient allegation in the indict¬ 
ment of the Government being defrauded of property; 
so that in the supposed case,—that is an indictment of 
the Secretary of the Navy and Sinclair, instead of the 
Secretary of the Interior and Sinclair,—it would ap¬ 
pear, if the act of June 4, 1920, is as broad and com¬ 
prehensive as we maintain, that everything which the 
Secretary of the Navy would have done in the grant¬ 
ing of the lease would have been lawfully done and the 
sole allegation upon which the Government could rest 
is the one which charges that in the doing of this per¬ 
fectly lawful act, to wit, the granting of the lease, the 
official charged with the power and authority accepted 
a corrupt consideration,—not that the Government was 
defrauded of property, for the official had ample au¬ 
thority to grant the exact lease in the exact terms, but 
in the granting of the lease, lawful in its terms and 
provisions, the functionary was swayed by a corrupt 
consideration; that is, the Government had its legiti¬ 
mate functions “obstructed, impaired or defeated ,’ 9 
as said by Judge Lurton in Haas v. Henkle, 216 U. S. 
Now we end the hypothetical case and recur to the au¬ 
thority and power of Secretary Fall. 

Obviously Congress conferred no authority upon the 
Secretary of the Interior to grant leases on naval re¬ 
serves. Manifestly, the sole and exclusive authority 
to grant such leases was conferred upon the Secretary 
of the Navy. There is no question here of any color 
of authority or power. It is as plain as “the road to 
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market”. In the indictment it is alleged that by the 
Executive Order of May 31, 1921, the President under¬ 
took to subtract from the authority of the Secretary 
of the Navy powers and authority which had been 
conferred upon him by the Act of June 4, 1920, and to 
add these to the powers and authority of the Secre¬ 
tary of the Interior. This Executive Order has been 
denounced by the counsel for the Government in the 
most unequivocal and conclusive language as not being 
worth the paper upon which it is written, as being a 
worthless piece of paper, as being in law no act at all, 
and the courts have sustained the position taken by 
the counsel for the Government. This being so, the 
Executive Order, in so far as it is alleged that it at¬ 
tempted such a transfer of power and authority, was 
absolutely void and of no effect. 

To say that the executive order gave the Secretary 
of the Interior legal authority is to affirm a principle 

often repudiated by the Supreme Court of the United 
States, that the executive power may exercise a legis¬ 
lative function in adding to or subtracting from or 
modifying an act of Congress. 

In the leading case of Kendall v. The United States, 
12 Peters, 524, 610, 611, 612, it was said: 

“The theory of the Constitution undoubtedly is 
that the great powers of the Government are di¬ 
vided into separate departments; and so far as 
these powers are derived from the Constitution, 
the departments may be regarded as independent 
of each other. But beyond that, all are subject to 
regulations by law, touching the discharge of the 
duties required to be performed. 

“The executive power is vested in a President, 
and as far as his powers are derived from the 
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Constitution, he is beyond the reach of any other 
department, except in the mode prescribed by the 
Constitution through the impeaching power. But 
it by no means follows that every officer in every 
branch of that department is under the exclusive 
direction of the President . Such a principle, we 
apprehend, is not, and certainly cannot be claimed 
by the President. 

“There are certain political duties imposed 
upon many officers in the executive departments, the 
discharge of which is under the direction of the 
President . But it would be an alarming doctrine 
that Congress cannot impose upon any executive 
officer any duty they may think proper, which is 
not repugnant to any rights secured and protected 
by the Constitution; and in such cases, the duty 
and responsibility grow out of and are subject to 
the control of the law, and not to the direction of 
the President . And this is emphatically the case 
where the duty enjoined is of a mere ministerial 
character. * * * 

“Under this law the Postmaster General is 
vested with no discretion or control over the deci¬ 
sions of the solicitor, nor is any appeal or review 
of that decision provided for by the act. The 
terms of the submission was a matter resting en¬ 
tirely in the discretion of Congress, and if they 
thought proper to vest such a power in anyone, 
and especially as the arbitrator was an officer of 
the government, it did not rest with the Postmas¬ 
ter General to control Congress or the solicitor in 
that affair. * * * 

“It was urged at the bar that the Postmaster 
General was cdone subject to the direction and con¬ 
trol of the President, with respect to the execu¬ 
tion of the duty imposed upon him by this law, 
and this right of the President is claimed as grow¬ 
ing out of the obligation imposed upon him by the 
Constitution to take care that the laws be faith¬ 
fully executed . This is a doctrine that cannot re- 
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ceive the satiction of this court. It would be vest¬ 
ing in the President a dispensing power which has 
no countenance for its support in any part of the 
Constitution, and is asserting a principle which, 
if carried out in its results to all cases falling 
within it, would be clothing the President with a 
power entirely to control the legislation of Con¬ 
gress, and paralyze the administration of justice. 
To contend that the obligation imposed on the 
President to see the laws faithfully executed im¬ 
plies a power to forbid their execution, is a novel 
construction of the Constitution, and entirely in¬ 
admissible (Italics ours.) 

i 

In Burton v. United States, 202 U. S. 344, 368, the 
court said: 

11 If that which is enacted in the form of a stat¬ 
ute is within the general sphere of legitimate leg¬ 
islative, as distinguished from executive and ju¬ 
dicial action, and not forbidden by the Constitu¬ 
tion, it is the supreme law of the land—supreme 
over all in public stations as well as over all the 
people/* 

In the late case of Burnap v. United States, 252 U. S. 
512, it was held that an appointment of a landscape 
architect in the Office of Public Buildings and Grounds 
by the Secretary of War instead of by the Chief of 
Engineers must be deemed to have been unauthorized 
in view of the provisions of Revised Statutes, section 
1799, that “the Chief of Engineers in charge of public 
buildings and grounds is authorized to employ in his 
office and about the public buildings and grounds under 
his control such number of persons for such employ¬ 
ment and at such rates of compensation as may be 
appropriated for by Congress from year to year,” 
which excluded positions in such office from the opera- 
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lion of the general provisions of section 169, confer¬ 
ring the power of appointment upon the heads of de¬ 
partments. 

In Buitenvorth v. United States, 112 U. S. 50, 67, it 
was said: 

‘‘ In no event could the direction of the Secretary 
of the Interior extend beyond the terms in 
which it is vested, that is, to the duties to be per¬ 
formed under the law by the Commissioner. The 
supervision of the Secretary cannot change those 
duties, nor require them to he performed by 
another, nor does it authorize him to substitute his 
discretion and judgment for that of the Commis¬ 
sioner when, by law, the Commissioner is required 
to exercise his own.” (Italics ours.) 

It has been repeatedly held by the Supreme Court 
that power given to an executive to establish regula¬ 
tions in the administration of a law does not give him 
any power to dispense with or enlarge or alter any of 
the provisions of the law. Tracy v. Swartout, 10 
Peters 80; Williamson v. United States, 207 U. S. 425; 
United States v. George, 228 U. S. 14; Morrill v. Jones, 
106 U. S. 466; International Bailway Company v. 
Davidson, 257 U. S. 506; United States v. Eaton, 144 
U. S. 677; United States v. Symonds, 120 U. S. 46. 

Let us consider for a moment what the situation 
would be if the Executive Order were perfectly valid 
and if the Act of June 4,1920, is as broad as has been 
held by the courts. In such situation, a lease granted 
by Secretary Fall, such as the one described in the in¬ 
dictment, would have been a perfectly valid lease, be¬ 
cause the Secretary’s power under the Act of June 
4, 1920—assuming the validity of the Executive 
Order—would have been ample to make such a lease. 
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The remaining thing would have been that if he were 
corrupted in the exercise of his “legitimate function” 
the Government “would have been obstructed, im¬ 
paired or defeated in the exercise of a legitimate func¬ 
tion.” Surely the doctrine of conspiring to “obstruct, 
impair and defeat” a legitimate function of the Gov¬ 
ernment cannot be further attenuated, surely it will not 
be carried to the extent that a conspiracy to obstruct, 
impair and defeat a colorable function of the govern¬ 
ment will be held to come within Section 37. If the 
Executive Order is void and of no effect and Secretary 
Fall had no power or authority under it, then the Gov¬ 
ernment through his alleged corruption could not have 
been deprived of a “legitimate function,” because it 
had no “legitimate function.” The most that could be 
said, and that not strictly in accordance with the estab¬ 
lished rules, would be that having assumed a pretended 
function so groundless and so fanciful that it was not 
capable of even being colorable, he permitted himself 
to be corrupted in the exercise of this assumed, pre¬ 
tended, usurped and colorless function. 

Coming to Question Number Two, then, which is: 

“If the Executive Order of May 31st did not 
give Fall any legal authority to deal with the oil 
and gas lands in question, did it nevertheless give 
him color of legal authority to deal with them!” 

In answering this question we must not confuse what 
is known as “color of title to office” or the color of 
title to land or color of title generally with the exact 
question propounded, which is “color of legal author¬ 
ity.” 

Anciently, color of title to office was always employed 
in what was considered the worst sense; that is, wrongs 
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were perpetrated by officials under a “color of title,’’ 
excesses were indulged in, official wrongdoing prac¬ 
ticed, under “color of title.” Even now the crime of 
extortion always implies and the indictment in such 
cases must allege that the official charged exacted con¬ 
tributions or payments under “color of title” or “color 
of power.” Later on, however, there arose a class of 
cases in which *‘color of title” was dealt with in what 
was known as the best sense, that is, in connection with 
the dependence placed upon the acts of the official by 
third persons, color of title to office being relied upon 
to protect third persons and to do away with the neces¬ 
sity of detailed inquiry by third persons as to just how 
much or how little title to the office the official had; but 
none of these cases, either in the old class or the new 
bear upon or relate to the precise question here pro¬ 
pounded, which is as to whether or not there was ‘‘ color 
of legal authority.” 

It is a fundamental principle of our law based not 
only upon the structure of our Government but also on 
sound public policy that the United States is not bound 
in any way by any action of any of its officers or agents 
acting without real authority as such authority is 
found in the Constitution or Statutes. There is no such 
thing as “color of authority” in any officer or agent 
of the United States. The officer or agent either has 
real authority or he has no authority. When he acts 
without authority or acts in excess of his genuine au¬ 
thority his action is a nullity. Since his powers are 
defined in the law, anybody who deals with him is 
charged with a knowledge of just what his authority is 
and there is no such thing as * ‘apparent scope of au¬ 
thority” such as exists in the law of private agency. 
It is analogous to the situation in the law of private 
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agency where the agent exhibits to the person with 
whom he is dealing a written power of attorney from 
his principal showing just what his powers are to bind 
his principal. 

A leading case on the subject is that of the Floyd 
Acceptances , 7 Wall. 667, wherein the court said at 
page 676: 

“ When this inquiry arises where are we to look 
for the authority of the officer? The answer which 
at once suggests itself to one familiar with the 
structure of our Government, in which all power 
is delegated and is defined by law, constitutional 
or statutory, is, that to one or both of these sources 
we must resort in every instance. 

“We have no officers in this Government from 
the President down to the most subordinate agent, 
who does not hold office under the law, with pre¬ 
scribed duties and limited authority. And while 
some of these, as the President, the legislature and 
the judiciary, exercise powers in some sense left 
to the more general definition necessarily incident 
to fundamental law found in the constitution, the 
larger portion of them are the creation of statu¬ 
tory law, with duties and powers prescribed and 
limited by that law. It would seem reasonable 
then that, on the question of the authority of the 
Secretary of War to accept bills of exchange, we 
must look mainly to the Acts of Congress.” 

In Whiteside v. United States , 93 U. S. 247, 257, it 
was said: 

“Although a private agent, acting in violation 
of specific instructions, yet within the scope of his 
general authority, may bind his principal, the rule 
as to the effect of the like act of a public agent is 
otherwise, for the reason that it is better that an 
individual should occasionally suffer from the mis- 
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takes of public officers or agents than to adopt a 
rule which through improper combinations or col¬ 
lusion, might be turned to the detriment and in¬ 
jury of the public. 

“ Individuals as well as courts must take notice 
of the extent of authority conferred by law upon a 
person acting in an official capacity, and the rule 
applies in such a case that ignorance of the law 
furnishes no excuse for any mistake or wrongful 
act.” 

In Hame v. United States, 132 U. S. 406„ 414, it was 
said: 


‘‘In order to guard the public against losses and 
injuries arising from the fraud or mistake or rash¬ 
ness or indiscretion of their agents, the rule re¬ 
quires of all persons dealing with public officers 
the duty of inquiry as to their power and author¬ 
ity to bind the Government.” 

In Wisconsin Central Railroad Company v. United 
States, 164 U. S. 190, 210, it was said: 

a As a general rule, and on grounds of public 
policy, the Government cannot be bound by the ac¬ 
tion of its officers, who must be held to the per¬ 
formance of their duties within the strict limits of 
their legal authority, where, by misconstruction of 
the law under which they have assumed to act, 
unauthorized payments are made.” 

In Pine River Logging & Improvement Co. v. United 
States, 186 U. S. 279, 291, it w r as said: 

“It is unnecessary to inquire what excuses may 
be made by these officers for thus indirectly ap¬ 
proving the construction put upon the contracts 
by the parties interested, since they could not bind 
the government in this particular. With the con- 
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tracts before them they had but one duty, and that 
was to see that they were honestly and faithfully 
carried out according to their spirit and letter. 
No authority had been given them to extend the 
contracts either as to the quantity or quality of 
timber to be cut. In fact, they were placed in 
charge of the operations for the express purpose 
of seeing that there should be no violation of the 
contracts in these particulars. They, as well as 
the parties thereto, were equally bound by its 
provisions. No discretion had been given them to 
waive or alter the contracts in any particular. No 
conduct of theirs can estop the government from 
asserting its rights to recover for timber cut beyond 
the quantity and quality specified in the contract. 
Lee v. Munroe, 7 Cranch. 366, 3 L. ed. 373; The 
Floyd Acceptances, 7 Wall. 666; sub nom.; Pierce 
v. United States, 19 L. ed. 169; Whiteside v. 
United States, 93 U. S. 247, 23 L. ed. 882. We 
are therefore of opinion that the defendants can¬ 
not take refuge under the consent or acquiescence 
of the government agent in the disregard of these 
contracts.’’ 

Cases may be found where the courts have sustained 
powers exercised by public officers growing by impli¬ 
cation out of powers expressly conferred upon them, 
but such implied powers constitute real authority and 
not color of authority. Moreover when a statute ex¬ 
pressly confers power upon one officer of the Govern¬ 
ment there is no room for implication that any other 
officer may exercise such power. In Bartlett v. United 
States , 197 U. S. 230, 232 it was said: 

“It is enough to say that whatever power the 
Secretary might have in the absence of legislation, 
Congress has dealt with the subject so fully that it 
is plain that we must look to the statutes alone.” 
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In Haiukins v. United States, 96 U. S. 689, 691, it was 
said: 


4 ‘Such being the state of Congressional legisla¬ 
tion, it necessarily follows that the contractor, as 
well as the superintendent, knew that the appro¬ 
priations were to be expended by the Secretary, 
and that no one else was authorized to direct as 
to the character and construction of the building. 
Individuals as well as courts must take notice of 
the extent of the authority conferred by law upon 
a person acting in an official capacity; and the 
rule applies, in such a case, that ignorance of the 
law furnishes no excuse for any mistake or wrong¬ 
ful act.” 

Congress has expressly said in section 3732 Revised 
Statutes (12 Stat. L. 220) that no contract on behalf of 
the United States shall be made unless the same shall 
be authorized by law or is under an appropriation 
adequate to its fulfillment and the courts have re¬ 
peatedly held that any contract attempted to be made 
by an officer without authority or in any way in con¬ 
travention of his authority is in no way binding on the 
United States. 

Sutton v. United States, 256 U. S. 575; 

Beach v. United States, 226 U. S. 243; 

Hooe v. United States, 218 U. S. 322; 

Stansbury v. United States, 8 Wall. 33; 

Chase v. United States, 155 U. S. 480; 

Steele v. United States, 113 U. S. 128. 

The above cases establish the proposition that the 
Secretary of the Interior had no power or authority 
whatsoever to bind the United States or to contract 
on behalf of the United States with respect to the 
Naval Reserves. They establish that he would have 
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had no such authority even though the act of June 4, 
1920, had not been enacted, and even more that he had 
no such authority when that act was passed expressly 
conferring such authority on the Secretary of the 
Navy. Any action taken by him was a nullity so far 
as binding the United States was concerned. There¬ 
fore, the United States could not have been defrauded 
of any property or could not have had any of its gov¬ 
ernmental functions defeated or obstructed by any 
action of his. 

There is a class of cases respecting the liability of 
the bondsmen of marshals, sheriffs and constables and 
the liability for the acts of the marshal, sheriff or con¬ 
stable, and the liability of sheriffs and marshals for 
the acts of their deputies; and in these cases, arising 
many of them in the States and some in the Federal 
jurisdictions, the question of ‘‘color of authority ’ 9 or 
‘ ‘color of office” has been discussed. The prevailing 
rule established by these cases seems’to be that if a 
sheriff or marshal is acting with respect to a subject- 
matter not embraced within the line of his official duty, 
or if he is acting under writ or process which is ab¬ 
solutely void, his sureties will not be liable, because 
their liability arises only in a case where the officer is 
guilty of official misconduct. But if the officer be act¬ 
ing with respect to a subject-matter which is embraced 
within the jurisdiction of his office and exceeds his 
official authority, of if he be acting under a writ or 
process which is valid but whose authority he tran¬ 
scends, sureties will be liable because his conduct is 
official conduct though excessive. In the first class of 
cases it has been held almost uniformly that he is not 
acting under “color of office” or “color of legal au¬ 
thority,” and in the second class of cases it is held that 
he is acting under “color of office” or “color of legal 
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authority.” We could cite numberless cases in the 
States and elsewhere in support of this distinction, but 
we think it sufficient to draw the attention of the Court 
to a leading case which is elsewhere referred to on 
this brief, to wit, the case of Chandler v. Rutherford, 
101 Fed. 774. We think the digests and encyclopedias 
and various State authorities have referred more often 
to this case as authority than to any other. 

There is another class of cases to which we may refer 
for the purpose of eliminating them from the discus¬ 
sion, and that is the cases in which subordinate officials 
have the ordinary duty imposed upon them by their 
office, in some cases in making a recommendation to a 
higher official, in other cases in instituting negotia¬ 
tions which have to be disposed of by a higher official, 
and the like. It has been held in these cases that even 
though the subordinate official does not have the de¬ 
termination of the matter he may be guilty of accept¬ 
ing a bribe or he may be one in a conspiracy to corrupt 
his office. This proceeds upon the theory that he has 
genuine authority which is capable of corruption. The 
question of “color of authority” is in no way involved. 
One of the leading cases of this character is Brown v. 
United States, 290 Fed. 870. In this case it was held 
that an army officer who was acting as chief represen¬ 
tative of the War Department, though he could not 
make a valid sale of war materials and could only rec¬ 
ommend sales, had such authority, as would furnish 
basis for an offense of bribery in connection with a 
sale. In the case of Heaton v. United States, 280 Fed. 
697, the defendants were charged as “officers, agents 
and employes of the United States, to wit, Federal 
prohibition agents, acting under the direction of the 
Prohibition Commissioner of the United States”, with 
having asked for and received a bribe. The Circuit 
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Court of Appeals for the Second Circuit held that the 
statute which made it an offense for any officer “or a 
person acting for the United States in any official ca¬ 
pacity under or by virtue of the authority of any de¬ 
partment or office of the Government thereof’’ did not 
embrace Prohibition Commissioners or Federal pro¬ 
hibition agents, because these were unknown to the 
statute. 

It must be borne in mind that the office of Secretary 
of the Navy was occupied by a duly appointed Secre¬ 
tary of the Navy, in the person of Honorable Edwin 
Denby; that the office of the Secretary of the Interior 
was occupied by a duly appointed Secretary in 
the person of Honorable Albert B. Fall. There is no 
question of any claim to any particular office, either 
under color of title or by one who might be character¬ 
ized as a de facto officer. The sole question here in¬ 
volved is whether the President of the United States, 
not being authorized by any Act of Congress to do so— 
but indeed being forbidden to do so—could transfer to 
the Secretary of the Interior powers which had been 
conferred upon the Secretary of the Navy by Congress 
in the face of a statute, to wit, the Act of June 4, 1920, 
which exclusively and unreservedly conferred upon the 
Secretary of the Navy the precise powers so attempted 
to be transferred. 

It will be observed that the Executive Order, which 
is the sole source of any alleged authority of the Secre¬ 
tary of the Interior to deal with the naval petroleum 
reserves, on its very face recites the substantial pro¬ 
visions of the Act of June 4, 1920. The only legal au¬ 
thority to deal with the naval petroleum reserves is the 
Act of June 4, 1920. We need not look elsewhere for 
any legal authority with respect to the naval petro- 
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leum reserves, for there could be none. Congress has 
the absolute power, under the Constitution, with re¬ 
spect to public lands. Our Supreme Court has gone 
so far as to say that if Congress would be so improvi¬ 
dent, they have the power to dispose of the public 
lands by gift. 

Congress, having such constitutional and sovereign 
power over the public lands, expressly gave it to the 
Secretary of the Navy, and the Executive Order re¬ 
cites this grant. The act of Congress is the sole legal 
authority. A proclamation by the President, an order 
by the President, or a regulation by the President re¬ 
specting naval petroleum reserves, such as the execu¬ 
tive order set out in the indictment (R. pp. 3-4), could 
in no sense be said to be a legal proclamation or a le¬ 
gal order, or a legal regulation. On its very face, and 
without searching further, such an order or such a 
regulation must instantly fall. It could not in any 
sense be said to be legal authority for any person to do 
anything with respect to the naval petroleum reserves. 

The question propounded: “If the Executive Order 
of May 31st did not give Fall any legal authority to 
deal with the oil and gas lands, in question, did it 
nevertheless give him color of legal authority to deal 
with them!” is answered in the negative when we 
realize and understand that the only “legal authority” 
to deal with the public lands must proceed from the 
Congress of the United States, and therefore an order 
of the President or anyone else, purporting to confer 
legal authority to deal with these naval petroleum re¬ 
serves, could not confer even the slightest color of 
legal authority, because it is known of all men that 
neither the President of the United States nor any de¬ 
partment or branch of the government of the United 
States other than the Congress could have conferred 
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upon any human being or upon any official the slightest 
power or authority with respect to the naval petroleum 
reserves. Such power and authority must proceed 
solely and exclusively from the Congress of the United 
States. 

In propounding the second question, the Court be¬ 
low drew the attention of counsel to the case of McCain 
v. Des Moines , 174 U. S. 168. With the utmost re¬ 
spect, we must challenge the application of this au¬ 
thority to the question involved. In the first place, 
the Supreme Court of the United States decided noth¬ 
ing in this case except that it was without jurisdic¬ 
tion or “color of jurisdiction” to entertain the appeal 
because it had been concluded by the determination 
of the Supreme Court of Iowa; so that as a decision of 
the Supreme Court of the United States it is of no con¬ 
sequence. In so far as the decision of the Supreme 
Court of Iowa may be relied upon as authority, we 
desire to point out, first, that the grounds upon which 
that case went off are wholly and diametrically op¬ 
posed to the question involved here, the Supreme 
Court of Iowa having disposed of the question of the 
validity of the Act of the Iowa legislature passed in 
1890 by holding that it was unconstitutional and void, 
saying: 

“It is next to be determined whether or not with 
the law giving rise to the annexation absolutely 
void, the legality of the present city organization 
can be sustained under the rule of estoppel or 
laches.’ ’ 

Here, it will be observed that the question is intro¬ 
duced by the declaration that it is to be sustained, if 
at all, under the rule of “estoppel or laches.” There 
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is no doctrine of estoppel or laches applicable to a 
criminal case. 

The Court further says: 

“The foundation for the application of the doc¬ 
trine of estoppel is the consequence to result from 
a judgment denying to the city of Des Moines 
municipal authority over the territory annexed, 
after the lapse of four years, during which time 
such authority has been exercised, and the 
changed conditions involving extensive public and 
private interests. It will be remembered that the 
act of annexation resulted in the abandonment of 
eight municipal governments, which before the 
annexation were independent, and bringing them 
under the single government of the City of Des 
Moines. This involved a vacation of all offices n 
in the city and towns annexed, and the delivery 
of all public records and property to the officers 
chosen for the city so enlarged. For four years 
taxes have been levied, collected and expended 
under the new conditions; public improvements 
have been made, including some miles of street 
curbing, paving and sewerage, for which certifi¬ 
cates and warrants have been issued, and contracts 
are now outstanding for such improvements. In 
brief, with the statement that for the four years 
the entire machinery of city government has been 
in operation, the situation may be better imagined 
than expressed. It is hardly possible to contem¬ 
plate the situation to result from a judgment dis¬ 
solving the present city organization, and leaving 
the territory formerly embraced within corporate 
lines as it would be left.” 

The Court then called attention to several cases in 
which the doctrine of laches had been applied to sus¬ 
tain a municipal government where the organization 
as attempted was illegal. The Court further said: 
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‘ ‘Nothing less can be said of the annexation in 
this case than that it was made under color of law. 
‘Color of law’ does not mean actual law. ‘Color’ 
as a modifier, in legal parlance, means ‘appearance 
as distinguished from reality’. Colpr of law means 
‘mere semblance of legal right’. In some of the 
cases the defects as to organization have been 
spoken of as irregularities, because of which ap¬ 
pellant thinks the cases not applicable, because 
this is a void proceeding. The term ‘irregularity’ 
is oftener applied to forms or rules of procedure 
in practice than to a non-observance of the law in 
other ways, but it has application to both. It is 
defined as a ‘violation or non-observance of es¬ 
tablished rules and practices.’ The annexation 
in question was a legal right under the law , inde¬ 
pendent of the act held void. It was not a void 
thing , as if prohibited by law. The most that can 
be said is that the proceeding for annexation was 
not the one prescribed , but it was a violation or 
non-observance of that rule or law. It seems to us 
thai the proceeding is no less an irregularity than 
in the cases cited.” (Italics ours.) 

In the present case, this could not be said. The Execu¬ 
tive Order could confer no authority upon the Secre¬ 
tary of the Interior because that authority had been 
conferred by the only power which could confer it upon 
the Secretary of the Navy. 

The Court further said: 

“Had the act never been passed, and the same 
method for annexation been adopted, with the 
same conditions as to recognition, acquiescence, 
delays and public and private interests involved, 
the same conclusion would result; and hence the 
act is without the least significance, nor have we 
given it a shadow of bearing , except in so far as 
it may have served as a color of law inducing the 
proceedings for annexation.” (Italics ours.) 
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This is equivalent in our case to saying that without 
the Executive Order being set up in the indictment at 
all the Government would have charged an offense 
against the defendants for the crime of conspiracy, 
and it is to be noted that the Court in the Iowa case 
considered the void act of 1890 only as “ color of law 
inducing proceedings for annexation,* 9 which proceed¬ 
ings for annexation and the rights which had attached 
and the years which had passed operated as an es¬ 
toppel to any attack upon the validity of the municipal 
organization. 

The Supreme Court of Iowa finally said: 

“Such a judgment (of ouster) would disrupt the 
present peaceful and satisfactory arrangement of 
all the people of the city, as its corporate existence, 
without a benefit, so far as we know, to any per¬ 
son. The law does not demand such a sacrifice for 
merely technical reasons. In fact, the constitu¬ 
tional vindication is complete with the declara¬ 
tion that the act is absolutely void.” 

We think a search of the opinion of the Supreme 
Court of Iowa will fail to reveal any similarity in the 
question there involved and the one propounded in 
the second question submitted by the Court below. 
The only possible use of the doctrine of “color of law” 
or “color or authority” in that case was that “color 
of law” induced the proceedings for annexation and 
this annexation had resulted in such growth and de¬ 
velopment and such crystallization of interests, pri¬ 
vate and public, that the Court was obliged to hold 
that acquiescence, estoppel and laches were a sufficient 
answer to an attack to have the municipal organiza¬ 
tion declared illegal. 

The indictment, beginning on page 8 of the Record, 
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makes the charge as one of the chief allegations upon 
which the Government relies, that the Government was 
deprived of a legitimate function, and the language 
employed in the indictment to describe this is as fol¬ 
lows : 


“Instead of keeping his mind and judgment 
free from partiality, bias and prejudice in favor of 
the said Harry F. Sinclair and the said Mammoth 
Oil Company, and against the said other persons 
and corporations desirous of securing said leases 
and contracts in competition with the said Harry 
F. Sinclair and the Mammoth Oil Company, and 
his judgment upon matters in that connection, in¬ 
volving the said property and pecuniary interests 
and rights of the United States, as aforesaid, free 
from error detrimental to the United States, the 
said Albert B. Fall, according to said unlawful 
and felonious conspiracy, combination, confedera¬ 
tion and agreement, corruptly, secretly and sur¬ 
reptitiously was to accept from the said Harry F. 
Sinclair and the Mammoth Oil Company, and they 
were corruptly, secretly and surreptitiously to 
give to said Albert B. Fall large amounts of 
United States Liberty Loan bonds as loans and 
gifts, whereby the said United States was to be de¬ 
prived of its property, pecuniary interests, and 
rights, and the benefit of such competition, as 
aforesaid, and of the honest, unbiased, impartial 
and unprejudiced service of said Albert B. Fall, as 
Secretary of the Interior, touching the matters 
aforesaid / 9 

This charge in the indictment is designed to 
bring the defendants within the rule of law an¬ 
nounced by the Supreme Court of the United States in 
the case of Haas v. Henkel, 216 U. S. 462, and as limited, 
reaffirmed in the case of Hammer schmidt, et al. v. 
United States, in 265 U. S. 182. In other words, it is in- 
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tended by this charge in the indictment to accuse the de¬ 
fendants of conspiring to “impair, obstruct and defeat 
the lawful function of a department of the Govern¬ 
ment”. We have already pointed out that the indict¬ 
ment nowhere sufficiently charges a conspiracy to de¬ 
prive the Government of property or anything of pe¬ 
cuniary value. We must now deal with the question 
as to whether or not the charge in the indictment above 
quoted is sufficient to charge a conspiracy to “impair, 
obstruct or defeat the lawful function of any depart¬ 
ment of the Government”, and in arriving at a con¬ 
clusion with respect to this we must deal with the 
question propounded by the Court below as to whether 
the executive order gave Fall “color of legal author¬ 
ity.” 

In the case of Haas v. Henkel, supra, the Court 
speaking of the indictment, through Mr. Justice 
Lurton, said: 

“It is for the purposes of this case enough to say 
that it is averred that the Department of Agri¬ 
culture includes a Bureau of Statistics established 
by law. That one of the governmental functions 
exercised by that department particularly through 
the statistical bureau is the acquirement of de¬ 
tailed information from time to time with respect 
to the condition of the cotton crop of the country. 
* * * It is averred that the said Holmes was an 
employe or an official in said department and in 
the bureau of statistics; that by virtue of his duty 
as such official and assistant statistician he ac¬ 
quired much of the information upon which such 
reports are based and as an official came into 
knowledge of the probable contents of the regular 
reports. * * * That the conspiracy was to obtain 
such information from Holmes in advance of gen¬ 
eral publicity and to use such information in 
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speculating upon the cotton market and thereby 
defraud the United States by defeating, obstruct¬ 
ing and impairing it in the exercise of its govern¬ 
mental functions in the regular and official duty 
of publicly promulgating fair, impartial and ac¬ 
curate reports concerning the cotton crop.” 

Justice Lurton further says: 

“These counts do not expressly charge that the 
conspiracy included any direct pecuniary loss to 
the United States, but as it is averred that the ac¬ 
quiring of the information and its intelligent com¬ 
putation, with deductions, comparisons and expla¬ 
nations, involved great expense. * * * But it is not 
essential that such a conspiracy shall contemplate 
a financial loss or that one shall result. The 
statute is broad enough in its terms to include any 
conspiracy for the purpose of impairing, obstruct¬ 
ing or defeating the lawful function of any depart¬ 
ment of government. Assuming, as we have, for it 
has not been challenged, that this statistical side 
of the Department of Agriculture is the exercise 
of a fun-ction within the purview of the Constitu¬ 
tion, it must follow that any conspiracy which is 
calculated to obstruct or impair its efficiency and 
destroy the value of its operations and reports as 
fair, impartial and reasonably accurate, would be 
to defraud the United States by depriving it of its 
lawful right and duty of promulgating or diffusing 
the information so officcdly acquired in the way 
and at the time required by law or departmental 
regulation.” (Italics ours.) 

It must be borne in mind that the indictment referred 
to by Mr. Justice Lurton in this case charged as a part 
of the conspiracy that the official, Holmes, was bribed 
to violate his duty as a public official. 

In the case of Hammerschmidt and others v. United 
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States, supra, Mr. Chief Justice Taft, speaking for the 
Court and commenting upon the opinion of the Court 
in the case of Haas v. Henkel, said: 

4 ‘It is obvious that the writer of the opinion and 
the court were not considering whether deceit or 
trickery was essential to satisfy the defrauding re¬ 
quired under the statute. The facts in the case 
were such that that question was not presented. 
The deceit of the public, the trickery in the ad¬ 
vance publication secured by bribery of an official, 
and the falsification of the reports made the fraud 
and deceit so clear as the gist of the offenses 
actually charged that their presence was not in 
dispute. The sole question was whether the fraud 
there practiced must have inflicted upon the gov¬ 
ernment pecuniary loss, or whether its purpose and 
effect to defeat a lawful function of the govern¬ 
ment and injure others thereby was enough. That 
was all that Mr. Justice Lurton’s words can be 
be construed to mean.” 

Mr. Chief Justice Taft then proceeds as follows: 

“To conspire to defraud the United States 
means primarily to cheat the Government out of 
property or money, but it also means to interfere 
with or obstruct one of its lawful governmental 
functions by deceit, craft or trickery, or at least 
by means that are dishonest. It is not necessary 
that the Government shall be subjected to property 
or pecuniary loss by the fraud, but only that its 
legitimate official action and purpose shall be de¬ 
feated by misrepresentation, chicane, or the over¬ 
reaching of those charged with carrying out the 
governmental intention.” (Italics ours.) 

These two cases announce the undisputed doctrine 
with respect to a conspiracy to defraud the Govern- 
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ment of a legitimate function or to “impair, obstruct 
or defeat’’ a lawful function of the Government. 

Tested by the rule laid down in these cases, can that 
portion of the indictment which has been set out above 
be sustained by any possible construction? If we were 
to answer that the Executive Order of May 31, 1921, 
did give Fall “color of legal authority’’ to Question 
No. 2, propounded by the court below, could that “color 
of legal authority” by any construction be made suffi¬ 
cient to sustain that portion of the indictment which 
we have set out above? In other words, can we say 
that “color of legal authority” is the same in law as 
“the lawful function of any department of the Govern¬ 
ment,” as used by Mr. Justice Lurton in the case of 
Haas v. Henkel? Could we paraphrase the opinion of 
Mr. Chief Justice Taft in the case of Hammerschmidt 
v. United States as follows and hold that it was good 
law? 


“It is not necessary that the Government shall 
be subjected to property or pecuniary loss by the 
fraud but only that its colorable official action and 
colorable purpose shall be defeated by misrepre¬ 
sentation, chicane, or the overreaching of those 
charged with carrying out the governmental pur¬ 
pose.” 

Is it possible that the case of Haas v . Henkel and the 
case of Hammer schmidt , et al. v. United States would 
sustain the proposition that Fall with no legal author¬ 
ity, that Fall with no actual authority, no genuine 
authority, no legislative authority, no constitutional 
authority, but simply colorable authority, “which is 
no authority at all,” under a void Executive Order, 
could conspire in the manner set forth in the indict- 
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ment with Sinclair to deprive the Government of this 
“colorable legal authority’’ based upon a void Execu¬ 
tive Order, and that such a conspiracy would be one 
within the doctrines laid down in the two cases cited 
above ? 

It will be noted that Mr. Chief Justice Taft says that 
it is only necessary “that its (the Government’s) legiti¬ 
mate official action and purpose shall be defeated by 
misrepresentation, chicane, or the overreaching of 
those charged with carrying out the governmental in¬ 
tention.” This seems to mean that in his opinion and 
the opinion of the Court that even in a case where it is 
charged that the Government’s “legitimate official ac¬ 
tion” has been defeated it must be shown that it has 
been defeated by a “misrepresentation, chicane or 
overreaching of those charged with carrying out the 
governmental intention.” The broadest meaning that 
could be ascribed to these words is that some “official 
charged with carrying out the governmental inten¬ 
tion ’ ’ must either have been corrupted or he must have 
been deceived by misrepresentation or overreached by 
deceit or fraud. In this case it appears that no official 
of the Government charged by law with carrying out 
the governmental intention was corrupted, nor does 
it appear in the indictment that any misrepresenta¬ 
tions or deceit or fraud was practiced upon the Secre¬ 
tary of the Navy, the only person who was charged by 
law with the duty of carring out the governmental in¬ 
tention. 

We have hereinbefore referred to a line of cases in¬ 
volving “color of office” to impose a liability upon 
sureties for unauthorized acts of officers. We deny 
that the Government could be bound by unauthorized 
action of its officers even in situations where a surety 
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or other individual (such as a sheriff for unauthorized 
acts of his deputy) would be bound. But assuming 
that the Government would be bound wherever a surety 
would be bound; in other words, applying the principle 
of this line of cases to the indictment here, we main¬ 
tain that the allegation in the indictment set out above 
which charges that Fall was corruptly to accept gifts 
and loans to influence his action is not a sufficient 
charge of a conspiracy to defraud the Government of 
a legitimate governmental function within the meaning 
of the cases of Haas v. Henkel and Hammerschmidt v. 
United States., supra. 

In the case of Chandler v. Rutherford, 101 Fed. 774, 
the Court, at page 777, speaking through Judge Thayer 
with respect to an act under color of office, said: 

“But when an officer assumes to act under color 
of his office, having no writ or process whatsoever, 
or having process which on its face is utterly void, 
it seems to be the prevailing doctrine that what¬ 
ever he may do under such circumstances imposes 
no liability on his sureties. To constitute color of 
office such as will render an officer’s sureties liable 
for his wrongful acts, something else must be 
shown besides the fact that in doing the act com¬ 
plained of the officer claimed to be acting in an 
official capacity. If he is armed with no writ, or 
if the writ under which he acts is utterly void, and 
if there is at the time no statute which authorizes 
the act to be done without process, then there is 
no such color of office as will enable him to impose 
a liability upon the sureties in his official bond.” 
(Italics ours.) State, ex ret. v. Dierker, 101 Mo. 
App. 636. 

We have also hereinbefore referred to a line of cases 
which has to do with the effect of regulations estab- 
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listed by an executive in the administration of a law 
and have seen that the power to establish such regula¬ 
tions does not give the executive any power to dispense 
with or enlarge or in any way modify any of the pro¬ 
visions of the law to be administered. We maintain 
that when an officer acts under a valid regulation he 
has genuine authority and not color or appearance of 
authority. We will assume, however, for the purpose 
of this discussion that, because the regulation was not 
directly enacted by Congress but rather prescribed by 
the executive pursuant to authority conferred upon 
him by Congress, acts of officers under such regula¬ 
tion are done only under color of authority, and apply 
the principle of those cases to the situation here. 

In the case of United States v. Boyer , 85 Fed. 425, 
the defendant Boyer was indicted for the crime of 
bribery, based on Section 5451 of the Revised Statutes, 
which is a general statute providing for the punish¬ 
ment of the crime of bribery. The indictment charged, 
in substance, that the defendant attempted to bribe 
Leslie J. Allen, an Inspector of the Bureau of Animal 
Industry, and the second count that he attempted to 
bribe Frederick William Hopkins, an Inspector of the 
same kind, and the third count that he attempted to 
bribe John W. Patten, an Inspector of the same kind. 
The indictment charged that it became the duty of these 
Inspectors, as assistant inspectors and officers of the 
United States, to make certain examinations of the car¬ 
casses of cattle, sheep and hogs to be prepared for 
human consumption, at certain packing houses, and 
that it also became their duty to supervise the removal 
of condemned carcasses from the premises of the pack¬ 
ing houses. The indictment further charged that the 
defendant Boyer, well knowing the duty of these In- 
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spectors and officers of the United States Government, 
caused them to betray their trust and violate their duty 
as such Inspectors and officers, offered to give a large 
sum of money to the said Inspectors, in their capacity 
as officers and Inspectors aforesaid, and offered to pay 
them a sum of money each month to corruptly in¬ 
fluence, persuade and bribe them, as such Inspectors 
and officers of the United States, to do and perform 
acts in favor of the defendant Boyer and the packing 
houses which he represented. The defendant inter¬ 
posed a demurrer and the matter came before District 
Judge Rogers (Western District of Missouri). The 
opinion deals at length with the constitutionality of the 
statute under which the Secretary was authorized to 
establish regulations providing for the inspection of 
cattle, sheep and hogs which were to be slaughtered, or 
their carcasses when slaughtered, and the Court after 
exhaustive examination declared the statute to be in¬ 
valid and also that the regulations made and pro¬ 
mulgated by the Secretary were likewise void. The 
question then arose whether or not to offer a person 
a bribe not to do something which no valid law enjoins 
him to perform was an indictable offense under the 
statute. 

The Court cited the case of United States v. Gibson , 
47 Fed. 833, in which the Court quashed the indictment, 
saying: 


“The bribe offered was for an act entirely out¬ 
side the official function of the officer to whom it is 
claimed the bribe was offered. * * * The alleged of¬ 
fers can not be said to have been made to induce 
the officer to do, or omit to do, any act in violation 
of his lawful duty.” 
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The Court then proceeded: 

“In the case at bar, had the inspector received 
the bribe, it would have been no offense against the 
laws of the United States, for the reason that it 
was intended to induce him not to do a thing which 
no valid law of Congress imposed upon him to do. 
It would not have been an infraction of the state 
law, because no state law imposed upon him the 
duties alleged in the indictment; nor was he an 
officer of the state. I am unable to perceive, by 
any course of sound reasoning, that the facts 
alleged in the indictment constitute an offense 
against the United States; and hence the demurrer 
should be sustained to each of the three separate 
counts in the indictment, and the indictment dis¬ 
missed/ ’ 

The pertinency of this opinion to the question under 
discussion and its application to the second question 
propounded by the Court below will be found in the 
fact that in the Boyer case there was an Act of Con¬ 
gress fully authorizing the Secretary of Agriculture 
to establish regulations by and under which Inspectors 
who were officers of the United States Government, 
were to make certain inspections in certain packing 
houses, and that thereafter the Secretary of Agricul¬ 
ture, acting under the direct authority of this Act of 
Congress, established such regulations. The source of 
the authority of the Secretary of Agriculture, and 
hence the source of the authority of the Inspectors, 
was the Act of Congress, a much higher source than a 
mere Presidential or Executive Order, for Congress 
was the true legislative source. And yet, in that case, 
the Court decided that not enough authority, colorable 
or otherwise, was conferred upon the officers and in¬ 
spectors of the United States by the Act of Congress 
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and by the regulations of the Secretary of Agricul¬ 
ture established thereunder, to make these inspectors 
and officers liable to bribery within the meaning of the 
bribery statute. 

In the case of United States v. Eaton , 144 U. S. 677, 
the defendant Eaton was indicted for failing to keep 
certain books and make certain reports in his busi¬ 
ness as a wholesale dealer in oleomargarine. It was 
charged in the indictment that under an Act defining 
butter and also imposing a tax upon and regulating 
the manufacture, sale, importation and exportation of 
oleomargarine, the Commissioner of Internal Revenue, 
with the Approval of the Secretary of the Treasury, 
had made regulations which were well known to the 
defendant, by which regulations it became his duty to 
keep a book showing the oleomargarine received by 
him and from whom, and also showing oleomargarine 
disposed of by him and to whom. The second count 
alleged that under the same regulations it became the 
duty of the defendant to make a monthly return to 
the Collector of Internal Revenue, showing the oleo¬ 
margarine received by him and from whom, and the 
oleomargarine disposed of by him and to whom. The 
Act of Congress under which the regulations were es¬ 
tablished provided in Section 5 that every manufac¬ 
turer of oleomargarine should file with the Collector 
of Internal Revenue of the district in which his factory 
was located such notices, inventories and bonds and 
should keep such books and render such returns 
of materials and products and conduct his business 
under such surveillance of the officers and agents as 
the Commissioner of Internal Revenue, with the ap¬ 
proval of the Secretary of the Treasury, might by reg¬ 
ulation require. This section did not impose any 
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penalty for non-compliance with its provisions. Sec¬ 
tion 18 of the Act of Congress did provide: 

“That if any manufacturer of oleomargarine, 
any dealer therein or any importer or exporter 
thereof shall knowingly or wilfully omit, neglect 
or refuse to do, or cause to be done, any of the 
things required by law in the carrying on or con¬ 
ducting of his business, or shall do anything by 
this act prohibited, if there be no specific penalty 
or punishment imposed by any other section of 
this act for the neglecting, omitting or refusing to 
do, or for the doing or causing to be done, the 
thing required or prohibited, he shall pay a pen¬ 
alty of one thousand dollars; and if the person so 
offending be the manufacturer of or a wholesale 
dealer in oleomargarine, all the oleomargarine 
owned by him, or in which he has any interest 
as owner, shall be forfeited to the United States.** 

It will be noticed that the indictment charged the de¬ 
fendant with a violation of the regulations established 
by the Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, and the 
claim was made that this violation brought down upon 
the defendant the penalty provided for in Section 18 
of the Act of Congress. 

The Supreme Court, speaking through Mr. Justice 
Blatchford, said: 

u* * * Tj ie q Ues tion, therefore, is whether a 
wholesale dealer in oleomargarine, who omits to 
keep the books or to render the returns prescribed 
by the regulation made under the authority of Sec. 
20 of the act, is liable to the penalty prescribed 
by Sec. 18, as having omitted or failed to do a 
thing ‘required by law in the carrying on or con¬ 
ducting of his business*, within the meaning of 
Sec. 18.** 
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The Court then proceeded to cite the sections of the 
Revised Statutes which empower each head of a de¬ 
partment to prescribe regulations, 

‘ ‘ not inconsistent with law, for the government of 
his department, the conduct of its officers and 
clerks, the distribution and performance of its 
business, and the custody, use and preservation 
of the records, papers and property appertaining 
to it.” 

The Court then cites Section 251, which requires the 
Secretary of the Treasury to make and issue instruc¬ 
tions and regulations to inspectors and others with 
respect to his department or duties. 

The Court then cited the case of Morrill v. Jones , 106 
U. S. 466, and proceeded as follows: 

“Much more does this principle apply to a case 
where it is sought substantially to prescribe a 
criminal offence by the regulation of a department. 
It is a principle of criminal law that an offence 
which may be the subject of criminal procedure 
is an act committed or omitted ‘in violation of a 
public law, either forbidding or commanding it.’ ” 

In concluding the opinion Justice Blatchford said: 

“Regulations prescribed by the President and 
by the heads of departments , under authority 
granted by Congress f may be regulations pre¬ 
scribed by law, so as lawfully to support acts done 
under them and in accordance with them, and may 
thus have, in a proper sense , the force of law; but 
it does not follow that a thing required by them 
is a thing so required by law as to make the ne¬ 
glect to do the thing a criminal offense in a citizen , 
where a statute does not distinctly make the ne¬ 
glect in question a criminal offense.** (Italics 
ours.) 
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A careful examination of this conclusion of the Su¬ 
preme Court results in the following: 

That regulations made by the President or by the 
heads of departments,—and to bring it closer to the 
question here under discussion,—Executive Orders 
must primarily rest, first, upon an authority granted to 
such heads of departments or the President by Con¬ 
gress. Without this authority from Congress, which 
is the sole lawmaking body, such orders and regula¬ 
tions by the President or heads of departments can 
have no effect. If the orders and regulations made by 
the President and heads of departments are made 
“under authority granted by Congress”, the Court 
says they may be regulations prescribed by law to the 
extent that they will support acts done under them and 
in accordance with them and, in that sense , have the 
force of law. But even in such a case, where the reg¬ 
ulations are made as orders of the President or heads 
of departments or are made under authority granted 
by Congress, the Court says that ‘‘ it does not follow 
that a thing required by them is a thing so required by 
law as to make th neglect to do the thing a criminal of¬ 
fense”. And the Court, in effect, says that the only 
thing that will make it a criminal offense is the decla¬ 
ration by a statute enacted by Congress that such a 
neglect shall be a criminal offense. 

Referring again to the second question propounded 
by the Court below in the case at bar, the Executive 
Order of May 31st concededly did not give Fall any 
legal authority to deal with the oil and gas lands in 
question. Not only was such Executive Order not 
made by the President “ under authority granted by 
Congress”—in which case Justice Blatchford says it 
might be sufficient to support acts done thereunder— 
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but the Executive Order of May 31st was made in ab¬ 
solute defiance and in utter contradiction of the Act 
of Congress of June 4, 1920, which granted to the 
Secretary of the Navy the sole power to deal with oil 
and gas lands. And the Executive Order, reciting the 
provisions of the Act of June 4, 1920, on its very face 
exhibited the fact that the President in making the 
Executive Order was violating the provisions of the 
Act of June 4, 1920. 

In the opinion of the Supreme Court in the case of 
United States v. Eaton , supra, Justice Blatchford 
really says, in the last paragraph, that if regulations 
or orders prescribed by the President are prescribed 
under authority granted by Congress they may be 
treated as regulations prescribed by law so as lawfully 
to support acts done under them. In other words, that 
would be a case in which there would be color of legal 
authority in the sense we are here using that term, 
because, first, the thing done by the Presidential regu¬ 
lation or order was done under the authority granted 
by Congress and secondly the regulation was carried 
out in dealing with other parties and they relied upon 
the authority of the persons acting under such order 
or regulation. But that is not the situation in the 
case at bar. This would be truly a case of ‘ ‘ color of 
authority’’, though it might not be actual authority; 
but how different is the situation in the case at bar ? 

The indictment sets up the Act of June 4, 1920, as a 
primary base from which to proceed, and this Act of 
June 4, 1920, makes it utterly unlawful and illegal for 
the President to issue an Executive Order granting to 
any official of the Government the power to deal with 
the oil and gas lands in the naval reserves, because 
Congress, the sole and sovereign power as to this ques- 
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tion, has granted the whole power to the Secretary of 
the Navy. 

As has been pointed out elsewhere in this brief, the 
Act of June 4, 1920, mandatorily directed the Secre¬ 
tary of the Navy to “ conserve, develop, use and ope¬ 
rate’ J the property within the naval petroleum reserves 
“by contract, lease or otherwise.” The command of 
Congress to the Secretary of the Navy was that these 
things be done. He was not given any discretionary 
power as to the acts commanded, but only as to the 
manner in which they should be done. 

Prior to the Act of June 4, 1920, neither the Presi¬ 
dent nor any head of department had any jurisdiction 
of the naval petroleum reserves. The Congress care 
fully and imperatively directed the Secretary of the 
Navy to take possession of these naval petroleum re¬ 
serves, to conserve, use, develop and operate them as 
is pointed out in the Act. The Act of February 25, 
1920, which authorized the Secretary of the Interior to 
lease producing wells within any naval petroleum re¬ 
serve and authorized the President to permit the drill¬ 
ing of additional wells or to lease the remainder of any 
claim or part of a claim upon which such wells had 
been drilled, carefully limited the authority of the Sec¬ 
retary of the Interior, as well as the authority of the 
President, to the permission to drill additional wells or 
to lease the remainder of any claim or claims upon 
which such wells had been drilled. Congress had the 
opportunity in either one of these Acts, if it chose to 
do so, to confer much or little power upon the Presi¬ 
dent of the United States with respect to naval pe¬ 
troleum reserves; but in the Act of June 4, 1920, 
in so far as the naval petroleum reserves are con¬ 
cerned, it ignored the President and every other func¬ 
tionary in the Government, excepting the Secretary of 
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the Navy. Under such circumstances as these, and 
with the law as plain and certain as these provisions 
make it, how could the President by an Executive 
Order, in the face of the provisions of the Act of June 
4, 1920, and contrary to those provisions, give “color 
of legal authority” to the Secretary of the Interior to 
deal with the naval petroleum reserves? When we ex¬ 
amine the indictment, from the beginning to the end, 
the purpose and intent of the pleader to cast the whole 
case of the Government upon the supposed authority 
conferred upon the Secretary of the Interior by the Ex¬ 
ecutive Order is revealed in the language employed, 
beginning with the withdrawal orders, followed by the 
Act of June 4, 1920, the Act of February 25, 1920, the 
Executive Order of May 31, 1921, and this is further 
emphasized by the allegations throughout the indict¬ 
ment that Fall was acting as Secretary of the Interior 
and as such Secretary of the Interior, under the sup¬ 
posed power conferred by the Executive Order he did 
various things therein charged; and we are persuaded 
that any attempt to sustain the indictment upon some 
attenuated “color of legal authority” is an utter dis¬ 
tortion of the whole face and tenor of the indictment 
itself. 

In the case of United States v. George , 228 U. S. 14, 
there was an indictment for perjury, in which the de¬ 
fendant was charged with having falsely and corruptly 
taken an oath in a proceeding wherein a law of the 
United States authorized an oath to be administered 
before the register of the United States land office in 
Nebraska. In the District Court, a demurrer to the in¬ 
dictment was sustained, and on appeal by the United 
States the Supreme Court affirmed the judgment. From 
the statement of the case, it appears that under Sec¬ 
tion 2291 of the Eevised Statutes the entryman upon 
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the public land was required to make proof by two 
credible witnesses. Acting under the supposed au¬ 
thority of the Revised Statutes, the Secretary of the 
Interior promulgated a regulation to the effect that 
‘‘the claimant will be required to testify, as a witness 
in his own behalf, in the same manner / 1 It was testi¬ 
mony exacted in pursuance of this regulation, and in 
the manner directed by it, which formed the basis of 
the indictment. The Court observed that the effect 
of the regulation was to require three witnesses, where¬ 
as the statute required only two. 

In speaking for the Court, Mr. Justice McKenna 
said: 


“It is manifest that the regulation adds a re¬ 
quirement which that Section (2291) does not, and 
which is not justified by Section 2246. To so con¬ 
strue the latter section is to make it confer un¬ 
bounded legislative powers. What, indeed, is its 
limitation? If the Secretary of the Interior may 
add by regulation one condition, may he not add 
another? If he may require a witness or witnesses 
in addition to what Section 2291 requires, why not 
other conditions, and the disposition of the public 
lands thus be taken from the legislative branch of 
the government and be given to the discretion of 
the land department? It is not an adequate answer 
to say that the regulation must be reasonable. The 
power to make it is expressed in general terms. 
If given at all, it is as broad as its subject, and 
may vary with the occupant of the office. This 
is to make conditions of title, not to regulate those 
constituted by the statute. ’ ’ 

The Court then quotes with approval the case of 
United States v. Umted Verde Copper Co ., 196 U. S. 
207. 
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In conclusion the Court said: 

“In that case the power of the Secretary of the 
Interior was directly associated with the right 
conferred. Yet it was held that such power could 
not qualify or limit the right. In other words, a 
distinction between the legislative and adminis¬ 
trative function was recognized and enforced. And, 
similarly, this distinction must be recognized and 
enforced in the case at bar. The distinction is 
fundamental. Where the charge is of crime, it 
must have clear legislative basis.’* 

And so we say here that, if the President by the Ex¬ 
ecutive Order could subtract from the Secretary of 
the Navy the powers conferred upon him by the Act of 
June 4, 1920, and transfer such powers to the Secre¬ 
tary of the Interior, “the disposition of the public 
lands” may thus be taken from the legislative branch 
of the government. 

The Supreme Court, in United States v. George , 

supra , has said in no uncertain terms that this cannot 

be done under our system of government as established 

bv the Constitution. 

* 

In the case of Norton v. Shelby County, 118 U. S. 
425, the court was called upon to consider the validity 
of certain bonds issued under the supposed authority 
of the Board of County Commissioners of Shelby 
County, Tennessee. Under an early act of the Leg¬ 
islature, the County Court alone was authorized to 
issue such bonds. A later act of the Legislature un¬ 
dertook to confer authority upon the Board of County 
Commissioners for such purpose. The Supreme Court 
of the State of Tennessee held that the act of the Legis¬ 
lature purporting to authorize the Board of County 
Commissioners to issue bonds contravened the state 


♦ 



89 


constitution and was therefore void. Upon review in 
the Supreme Court, Mr. Justice Field said: 

4 4 But it is contended that if the Act creating the 
board was void, and the commissioners were not 
officers de jure, they were nevertheless officers de 
facto, and that the acts of the board as a de facto 
court are binding upon the County. This conten¬ 
tion is met by the fact that there can be no officer, 
either de jure or de facto, if there be no office to 
fill . As the Act attempting to create the office of 
commissioner never became a law, the office never 
came into existence. Some persons pretended 
that they held the office, but the law never recog¬ 
nized their pretentions, nor did the Supreme 
Court of the State. Whenever such pretentions 
were considered in that court, they were declared 
to be without any legal foundation, and the com¬ 
missioners were held to be usurpers.’’ 

Again the Court said: 

44 Numerous cases are cited in which expressions 
are used which, read apart from the facts of the 
cases, seemingly give support to the position of 
counsel; but, when read in connection with the 
facts, they will be seen to apply only to the inva¬ 
lidity, irregularity, or unconstitutionality of the 
mode by which the party was appointed or elected 
to a legally existing office. None of them sanc¬ 
tioned the doctrine that there can be a de facto 
office under a constitutional government, and that 
the acts of the incumbent are entitled to consid¬ 
eration as valid acts of a de facto officer. * # * ” 

In conclusion, the Court said: 

4 4 None of the cases cited militates against the 
doctrine that, for the existence of a de facto of¬ 
ficer, there must be an office de jure, although 
there may be loose expressions in some of the 
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opinions, not called for by the facts, seemingly 
against this view. Where no office legally exists, 
the pretended officer is merely a usurper, to whose 
acts no validity can be attached; and such, in our 
judgment, was the position of the commissioners 
of Shelby County who undertook to act as the 
County Court, which could be constitutionally held 
only by justices of the peace. Their right to dis¬ 
charge the duties of justices of the peace was 
never recognized by the justices, but from the out¬ 
set was resisted by legal proceedings, which ter¬ 
minated in an adjudication that they were usurp¬ 
ers, clothed with no authority or official function. ’ ? 

While it is not contended that this case is strictly in 
point, nevertheless the reasoning upon which it is 
founded is, by analogy, applicable here. In that case 
it was held that where there is no office de jure there 
can be no office de facto to lend color to the acts of one 
assuming the performances of duties of a non-existent 
office, and, by applying the analogy, it is inevitable that 
an illegal and void Executive Order is no order at all, 
and could not lend color of legal authority to one as¬ 
suming to act under it. 

In District of Columbia v. Petty, 37 App. D. C. 156, 
the District of Columbia brought suit upon the official 
bond of Petty as Auditor of the District. The demurrer 
to the declaration having been sustained, upon leave 
granted an amended declaration was filed. To this a 
demurrer was interposed. Upon the ground that there 
was no law or any rule or regulation pleaded upon 
which Petty was chargeable with the custody of or 
otherwise accountable for all of the moneys mentioned 
in the declaration, the Court sustained the demurrer to 
the amended declaration, and denied leave to further 
amend, whereupon judgment was entered for the de- 
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fendant. The District of Columbia thereupon appealed 
to this Court, where the judgment was affirmed. After 
reviewing all of the statutes of the United States relat¬ 
ing to the office of Auditor of the District, and the rules 
and regulations promulgated by the Commissioners re¬ 
specting this office, this Court said (p. 167, et seq.): 

“It is so apparent, we think, as to render dis¬ 
cussion unnecessary, that down to the promulga¬ 
tion of said order of June 13, 1888, there was no 
law, rule or regulation making the auditor of the 
District custodian or accountable for public 
moneys. It is insisted by the appellees that the 
whole-cost work, to which the ‘permit work’ de¬ 
posit mentioned in this order was devoted, was 
entirely unauthorized by law, and hence that the 
order is not material here. We can find no statute 
authorizing the District to receive or expend such 
permit work deposits. On the contrary, the Com¬ 
missioners were prohibited from contracting for 
improvement of streets, etc., ‘except in pursuance 
of appropriations made by law.’ Abert’s Com¬ 
pilation, Chap. 19, Secs. 29, 31, pages 201-202. The 
order, therefore, has no place in this inquiry, as 
the moneys received from citizens for street im¬ 
provements were not public moneys in any legal 
sense. The transaction was between the individu¬ 
als holding the office of commissioner and the cit¬ 
izens who advanced the money. 

“The act of 1891, making appropriations ‘for 
one disbursing clerk,’ provided that payments to 
laborers and employees should be made by such 
clerk with moneys advanced to him, not by the 
Auditor, but by the Commissioners. This disburs¬ 
ing clerk was also, under the act, required to give 
bond to the United States, and was made subor¬ 
dinate not to the Auditor, but to the Commission¬ 
ers. His derelictions the act expressly charged 
not to the Auditor, but to the Commissioners. The 
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Auditor was required to audit the accounts of this 
disbursing clerk, but again the act placed respon¬ 
sibility upon the Commissioners by requiring the 
Auditor promptly to forward such accounts to 
them for approval. From 1891 to the act of June 30, 
1898, it is conceded there was no change in the 
method of disbursement. That act, as noted, cre¬ 
ated a disbursing officer for the District, required 
him to be appointed by the Commissioners, and 
required him to give bond for the faithful per¬ 
formance of his duties ‘in the disbursing and ac¬ 
counting, according to law, for all moneys of the 
United States and of the District of Columbia that 
may come into his hands.’ The proviso follow¬ 
ing, that advances in money should be made to the 
disbursing officer ‘instead of to the Commission¬ 
ers,’ and that he should account for such moneys, 
‘as now required by law of said Commissioners,’ 
negatives the contention that it was then under¬ 
stood that advances had previously been made to 
the auditor, and is in affirmation of the proposi¬ 
tion that such advances had previously been made 
to the Commissioners. 

The declaration specifically assignsy as the 
breach for which recovery is sought, the failure 
on the part of the Auditor to account for certain 
checks alleged to represent moneys. The exact 
nature of these various transactions is set out in 
the declaration. There was no law making it the 
duty of the Auditor to have the custody of or to 
disburse any of these moneys, nor does the dec¬ 
laration, as we have found, set out any prescribed 
rule, order or regulation imposing said duties, or 
either of them, upon the Auditor. It follows, there¬ 
fore, that the demurrer was rightly sustained.” 
(Italics ours.) 

Inasmuch as the third question propounded by the 
Court below is so closely related to the second question 
submitted by the Court, the answer to the third ques- 
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tion must to a considerable extent be controlled by the 
answer to the second question. For this reason, we 
have deemed it advisable to discuss the third question 
under this general head of argument. The third ques¬ 
tion is: 

“If the Executive Order of May 31, 1921, gave 
Fall nothing more than a color of legal authority 
to deal with said matters, might the defendants 
nevertheless be guilty of conspiracy to defraud 
the United States with respect thereto if they 
acted in the dishonest manner alleged in the in¬ 
dictment V 9 

We have fully discussed the question as to whether 
the Executive Order gave Fall color of legal authority, 
and we stand firmly upon the proposition that it did 
not and that there is no such thing as “color of au¬ 
thority’ ’ in any officer or agent of the United States 
to bind the United States. We have also discussed the 
question as to whether or not a colorable function is 
one which under Section 37 may be involved in a con¬ 
spiracy to “obstruct, impair or defeat.” Answering 
this question directly, we are obliged to hold that if 
Fall had nothing more than a color of legal authority 
he and Sinclair could not be guilty of a conspiracy to 
defraud the United States as charged in the indict¬ 
ment, unless it was a part of the conspiracy to deceive 
or overreach or mislead the Secretary of the Navy, 
who did have the sole legal authority to deal with the 
naval petroleum reserves. And since it is not charged 
in the indictment that there was any attempt on the 
part of Fall and Sinclair, or either of them, after 
the formation of the conspiracy or as a part of the con¬ 
spiracy to deceive, overreach or mislead the Secretary 


94 


of the Navy, the indictment, in our view, must fail 
even though the Executive Order gave Fall color of 
legal authority. Any act by Fall under color of legal 
authority but without any legal authority would not 
bind the Government of the United States, and any 
lease signed by him under such color of legal authority 
would be absolutely of no force and effect. So that if 
he exhausted his color of legal authority in conjunc¬ 
tion with the defendant Sinclair without either or both 
of them deceiving, misrepresenting or misleading the 
Secretary of the Navy, who had the sole legal author¬ 
ity, it could not by any chance operate to defraud the 
United States Government of property or of a legit¬ 
imate function. So that, if we concede for the sake of 
the argument,—which we distinctly do not as a matter 
of fact or law,—that the Executive Order gave Fall a 
color of legal authority, and if we accept the allega¬ 
tions in the indictment as true that under color of legal 
authority he conspired with Sinclair in the manner set 
forth in the indictment, we are confronted with the 
proposition that he conspired under color of legal au¬ 
thority with Sinclair that he would grant to Sinclair 
a lease under certain terms which he had no authority 
to grant and which would not have been worth the 
paper it was written on and by which the Government 
could have been deprived of nothing. Not only could 
the Government not be deprived of any property, be¬ 
cause the lease would be worthless, but as Fall had no 
legitimate function, no official function, no genuine 
function which could be obstructed, impaired or de¬ 
feated, the Government could not be deprived of such 
lawful function as has been held to be within the pro¬ 
visions of Section 37. The most that could be said then 
would be that Fall, with a colorable function, used the 
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colorable function in conspiracy with Sinclair to grant 
a lease upon property which was without any effect. 

If the President could not by Executive Order con¬ 
fer legal authority upon Secretary Fall, and if Secre¬ 
tary Fall did not have legal authority from some other 
source, then Secretary Fall could not enjoy “color of 
legal authority/’ In this case the President himself 
did not even have ‘‘color of authority’’ to make the 
Executive Order, and even if he had he could not trans¬ 
fer “color of legal authority/’ The only officer of the 
Government who could act with legal authority was 
the Secretary of the Navy; likewise, he was the only 
one who could act with “color of legal authority/’ 
“Color of authority” seems to be the twilight between 
legal authority and no authority; but the twilight comes 
from clear legal authority. It does not come from the 
darkness of no authority. 

Point No. 5. 

There is no allegation in the indictment that the Sec¬ 
retary of the Navy had left the actual awarding of 
the lease and contract to the Secretary of the In¬ 
terior, and the Government, under the allegations 
of the indictment, would not be at liberty to offer 
evidence, if any such existed, in support of such 
theory. 

The Fourth Question submitted by the court below 
is as follows: 

“Under the allegation that the conspiracy was 
that the lease and contract in question should be 
awarded by Fall, would the Government be at lib¬ 
erty to prove that while in fact they were to be 
awarded by Fall they were to be executed by the 
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Secretary of the Navy and that the Secretary of 
the Navy had left the actual awarding of the lease 
and contract to Fall!” 

It is to be observed with respect to this question, 
that there is not a suggestion of an allegation in the 
indictment that the Secretary of the Navy had left the 
actual awarding of the lease and contract to Fall. On 
the contrary, there is an abundance of allegation that 
the President, by the Executive Order of May 31, 1921, 
transferred the administration and conservation of 
the naval petroleum reserves to Fall, as Secretary of 
the Interior, and that as Secretary of the Interior he 
conspired with Sinclair and the conspiracy had for its 
object the awarding of a contract by Fall, as such Sec¬ 
retary of the Interior, to Sinclair of the lease and 
contract. Upon what possible theory it would be per¬ 
missible to prove that Denby had left the awarding of 
the contract and lease to Fall it is difficult to see. 

We submit that the allegation in the indictment to 
the effect that Fall was “to award a contract and lease 
to Sinclair’* as a result of a conspiracy between Fall 
and Sinclair, means nothing more or less than that he 
was to give the contract to Sinclair or grant the lease 
to Sinclair. In other words, that he was to decide on 
all the facts and to determine finally that Sinclair 
should have the lease and the contract. It would not 
be possible for the Secretary of the Navy under the 
Act of June 4, 1920, without abdicating his authority, 
to leave the awarding of leases and contracts to any 
other person, and if he attempted to do this the person 
in whose favor he would abdicate and the person on 
whom he would attempt to confer the authority would 
take nothing by it. In other w T ords, he would enjoy no 
power and would not have even “color of legal author- 
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ity.” The plain meaning of the indictment—and any 
other meaning which may be ascribed to it is a distor¬ 
tion of it—is that Fall and Sinclair conspired in the 
manner set forth in the indictment, to the end that Fall 
having the authority conferred upon him by the 
Executive Order of May 31, 1921, as Secretary of the 
Interior, was to give to Sinclair the lease in question 
and to give to Sinclair the contract in question, and the 
sole determining factor as to the giving was Fall, who 
was acting as Secretary of the Interior under the 
authority of the Executive Order. A precise and con¬ 
cise definition of the word “award ,’ 9 like the analytical 
examination of any other word, is rather elusive. The 
leading standard legal and lay dictionaries define the 
word * 4 award/ * as used by itself and not in connection 
with arbitration, as meaning “to allot,” “to assign,” 
“to grant the enjoyment of,” “to make a decision.” 
A good definition of the word by way of example may 
be found under Section II, subdivision 16, on page 13, 
of the Regulations Governing the Act of February 25, 
1920; General Land Office Circular No. 672: 

“16. Award of Lease. —On receipt of the report 
of the auction from the register and receiver, the 
Secretary of the Interior will take action thereon, 
and either award the lease to the successful bidder 
or reject same, notice of which will be forthwith 
transmitted to the bidder through the local office. 
If the lease shall be awarded, the notice will be ac¬ 
companied by copies of leases for execution by the 
lessee, who shall, within 30 days from the receipt 
of such notice, execute said lease in triplicate, and 
pay to the receiver the balance of the bonus bid by 
him, together with the first year’s rental, and also 
cause to be filed in the Land Office the bond re¬ 
quired by Section 2 (a) of the lease; in lieu of such 
bond, Liberty bonds will be taken at par in the 
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amount of the bond, as provided in the act of 
February 24, 1919 (40 Stat., 1148). If the bid be 
rejected, the receiver will return by his official 
check the deposit made at the auction. In case of 
the award of a lease and failure on the part of the 
bidder to execute same, and otherwise comply with 
the applicable regulations, the deposit made will 
be considered forfeited and disposed of as other 
receipts under this act.” 

• Also in subdivision 25 (c), on page 22: 

“(c). Description of land.—The land for which 
the application is made must be described by legal 
subdivisions of section, township, and range, if 
surveyed; if not surveyed, then by metes and 
bounds and courses and distances from some 
permanent monument. If the application is for a 
lease of unsurveyed land, the applicant, after he 
has been awarded the right to a lease, but before 
issuance thereof, will be required to deposit with 
the United States surveyor general of the State in 
which the land is situated the estimated cost of 
making a survey of the land, the balance, if any, 
after the survey is completed to be returned.” 

Also in subdivision 25 (f), on page 22: 

“(f). Discovery.—Before a lease may be 
awarded under the relief sections of the act it must 
be satisfactorily shown that the applicant or his 
predecessors have drilled a well to a substantial 
and certain discovery of oil or gas in a producing 
stratum on the land covered by the location under 
which the applicant is asserting his claim.” 

It may not be amiss to point out that the awarding 
of the contract in municipal governments and in fact 
in all governmental departments means, according to 
the uniform practice, the final determination by the 



99 


official charged by law with the duty and responsibility 
to enter into the contract, to make or give the contract 
to a certain individual or corporation. 

Point No. 6. 

The indictment is fatally defective in that it does not 
contain any sufficient averment describing the 
lands which are the subject of the alleged con¬ 
spiracy. 

The fifth question propounded by the Court below is 
as follows: 

4 ‘Is it necessary that the indictment should con¬ 
tain a direct averment that the naval reserves in 
question did in fact embrace oil and gas lands on 
which there were no pending claims or applica¬ 
tions for permits or leases under the provisions of 
the Act of Congress of February 25,1920, or pend¬ 
ing application for United States patents under 
any law!” 

The indictment does not allege that the naval re¬ 
serve as to which the lease was granted embraced oil 
and gas lands on which there were no pending claims 
or applications for permits or leases under the Act of 
February 25, 1920, or pending applications for United 
States patents under any law. It will be noted that the 
clauses “on which there are no pending claims or ap¬ 
plications for permits or leases” and “or pending ap¬ 
plications for United States patents under any law” 
are contained within the enacting clause of the Act of 
Congress of June 4, 1920. It will be conceded; we as¬ 
sume, that the Secretary of the Navy, under the Act 
of June 4, 1920, was without power to lease any lands 
in the naval petroleum reserves on which there were 
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pending claims or applications for permits or leases 
or pending applications for United States patents. 
This being so, does it not necessarily follow that the 
indictment should contain a direct averment that the 
lands which are the subject of the alleged conspiracy 
were not such as are embraced within the exception 
in the enacting clause of the statute! 

While our research has revealed no case directly in 
point, nevertheless we feel that the principles an¬ 
nounced by the Supreme Court support our contention. 
In the case of Maxwell Land Grant Co. v. Dawson, 151 
U. S., 586, Mr. Justice Brown, speaking for the court, 
said: 


“* * * There is a general rule, applicable both to 
conveyances and statutes, that where there is an 
exception in the general granting or enacting 
clause, the party relying upon such general clause 
must in pleading state the general clause, together 
with the exception, and must also show by the tes¬ 
timony that he is not within the exception . 9 9 

In the case of United States v. Cook, 84 U. S. 168, 
Mr. Justice Clifford said: 

i 1 Where a statute defining an offense contains 
an exception, in the enacting clause of the statute, 
which is so incorporated with the language defin¬ 
ing the offense that the ingredients of the offense 
cannot be accurately and clearly described if the 
exception is omitted, the rules of good pleading 
require that an indictment founded upon the stat¬ 
ute must allege enough to show that the accused 
is not within the exception, but if the language of 
the section defining the offense is so entirely sep¬ 
arable from the exception that the ingredients 
constituting the offense may be accurately and 
clearly defined without any reference to the ex- 
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ception, the pleader may safely omit any such ref¬ 
erence, as the matter contained in the exception is 
matter of defense and must be shown by the ac¬ 
cused.’ ’ 

Upon the authority of the cases cited, we submit that 
the indictment should contain a direct averment that 
the naval reserves which are the subject of the alleged 
conspiracy did in fact embrace oil and gas lands on 
which there were no pending claims or applications 
for permits or leases under the Act of Congress of 
February 25, 1920, or pending applications for United 
States patents under any law. 

CONCLUSION. 

It is submitted that the order of the Court below 
overruling the demurrers to the indictment is palpably 
erroneous, that said order should be reversed by this 
court, and said cause remanded with directions that 
the demurrers be sustained and the said indictment be 
for nothing held. 
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I. PRELIMINARY STATEMENT. 


On August 18,1926, Special Counsel for the United 
States filed separate but identical motions to dismiss 
the Special Appeals theretofore allowed in the above 
entitled causes of action. The sole ground assigned in 
support of such motions was the lack of jurisdiction in 
this Honorable Court by reason of the Act of Con¬ 
gress, approved July 3, 1926, and entitled **An Act 
prohibiting an appeal to the Court of Appeals of the 
District of Columbia from any interlocutory order in 
a criminal action.” 

Briefs in opposition to the motions to dismiss 
were respectively submitted by the several Appellants. 
These briefs attack the Act of July 3, 1926, upon the 
same general grounds; and for that reason the entire 
argument advanced by the Appellants should be dis¬ 
cussed and answered at the same time. Accordingly, 
the United States as Appellee, will, with the leave of 
this Honorable Court, file but a single brief. 


II. ARGUMENT. 

The briefs filed by counsel for the Appellants in 
opposition to the motions to dismiss the present Spe¬ 
cial Appeals argue many irrelevant and conceded pro¬ 
positions of law. The questions of law on which Spe¬ 
cial Counsel differ from the Appellants are few. They 
may best be understood by first listing those proposi¬ 
tions of law advanced in their briefs, on which counsel 
agree; and then those propositions of lavr, on which 
counsel disagree. 

Special Counsel agree with counsel for the Appel¬ 
lants that: 
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(1) Under Section 226 of the Code of Laws for the 
District of Columbia, this Court had authority to allow 
special appeals from interlocutory orders of the Su¬ 
preme Court of the District of Columbia in criminal 
actions (such as the overruling of a demurrer to an 
indictment) prior to the time the Act of July 3, 1926, 
became effective. 

(2) The Act of July 3, 1926, does not repeal, 
change or amend all the provisions of said Section 226. 

(3) The jurisdiction of this Court is of statutory 

origin. < - - - 

(4) If the Act of July 3, 1926, supersedes or re¬ 
peals that part of said Section 226, which gave this 
Court power to allow and entertain these Special Ap¬ 
peals, then, although the Special Appeals are now 
pending, they must be dismissed because this Court has 
no further jurisdiction to entertain them. 

(5) The several powers granted under the Consti¬ 
tution of the United States are segregated into execu¬ 
tive, legislative and judicial powers; and Congress 
has no judicial power in matters of the kind presented 
by the Special Appeals. 

(6) Congress has no power to construe prior legis¬ 
lative enactments which it does not change, amend or 
repeal, so as to affect vested property rights or inter¬ 
fere with other constitutional rights of parties litigant. 

(7) Recourse may be had to the committee reports 
in Congress as an aid in the construction and interpre¬ 
tation of the Act of July 3,1926. 

Special Counsel disagree with counsel for the Ap¬ 
pellants upon the following propositions of law; and 
deny that: 
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(1) The Act of July 3, 1926, does not amend, or 
change the provisions of Section 226 of the Code of 
Laws for the District of Columbia. 

(2) The said act orders the construction of said 
Section 226 in a way that constitutes a legislative en¬ 
croachment upon the exclusive power of the judiciary 
.to construe statutory law. 

(3) Congress lacks power to construe prior legis¬ 
lative enactment in the manner that Section 226 is con¬ 
strued in the Act of July 3,1926. 

(4) The Act of July 3, 1926, constitutes an intent 
to declare what the law was prior to its enactment; or 
is retroactive. 

(5) The Act of July 3,1926, is special legislation. 

The issues of law presented by the Appellants 9 
briefs in opposition to the motions to dismiss the Spe¬ 
cial Appeals may be summarized as follows: 

(1) Does the Act of July 3, 1926, amend, change 
or repeal that part of Section 226 under which the in¬ 
stant Special Appeals were allowed and are now pend¬ 
ing! 

(2) Does the said Act attempt to declare what the 
law was prior to its enactment; and does it operate 
retroactively! 

(3) Has Congress power to construe prior legis¬ 
lative enactment in the manner that Section 226 is con¬ 
strued in the Act of July 3,1926! 

(4) Does the Act of July 3, 1926, constitute a 
legislative encroachment upon the exclusive province 
of the judiciary! 

(5) Is the said Act unconstitutional as special 
legislation! 
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A. The Act of July 3, 1926, amends, changes and 
repeals that part of Section 226 npon which the juris¬ 
diction of this Court to entertain these Special Appeals 
depends. 

The argument under this heading depends upon 
a construction of the Act of July 3, 1926, which was 
passed as Senate Bill 4331 during the 69th Congress. 
For a very obvious reason, counsel for the Appellants 
omit the title in their quotations of the Act. The full 
title and text is: 

“An act prohibiting an appeal to the Court of 
Appeals of the District of Columbia from any in¬ 
terlocutory order in a criminal action. 

“Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That nothing contained in 
any Act of Congress shall be construed to empower 
the Court of Appeals of the District of Columbia 
to allow an appeal from any interlocutory order 
entered in any criminal action or proceeding or to 
entertain any such appeal heretofore or hereafter 
allowed or taken.” 

In interpreting this Act, the Court may invoke in 
its aid the following canons of construction, namely: 

(1) Where two constructions of an Act of Con¬ 
gress are possible, that construction will be given which 
will maintain the constitutionality of the enactment. 

Gitlow vs. People of New York, 268 U. S. 652, 
(1926); 

c ' 1 Linder vs. United States, 268 U. S. 5, (1926); 
Douglas ts. Noble, 261U. S. 165, (1922); 
Arkansas Nat. Gas Co. vs. Arkansas R. R. 
Comm., 261U. S. 379, (1922). 

1 
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(2) A statute is to be interpreted according to tbe 
legislative intent as manifested from all parts of the 
4.ct; and the literal import should not be followed, if 
the result would be absurd or nugatory, provided any 
more reasonable view can be taken. 

Takao Ozawa vs. United States, 260 U. S. 178, 
(1922); 

Barrett vs. Van Pelt, 268 U. S. 85, (1926); 

New York vs. Davis, 7 Fed. (2d) 566, (1925); 

Baltzell vs. Mitchell, 3 Fed. (2d) 428 (1925). 

(Certiorari denied 268 U, S. 690). 

(3) In order to ascertain the legislative intent, it 
is proper to consider the evil intended to be remedied, 
and that construction will be favored, which will eradi¬ 
cate the evil. 

King vs. District of Columbia, 51 App. D. C. 
160; 

Harper vs. Victor, 212 Fed. 903, (1914); 

Stock Yards Loan Co. vs. Nichols, 243 Fed. 
511,(1917); 

United States vs. 99 Diamonds, 139 Fed. 961, 
(1905); 

(Certiorari denied 201 U. S. 645). 

(4) In order to ascertain the legislative intent, 
resort may be had to the preamble and title to the Act. 

Price vs. Forest, 173 U. S. 410, (1898); 

Church of the Holy Trinity vs. United States, 
143 U.S. 457, (1891); 

Coosaw Min. Co. vs. So. Carolina, 144 U. S. 
550, (1891) j 

Stratheam S. S. Co. vs. Dillon, 252 U. S. 348, 
(1919). 



6 


(5) Although the reports of the congressional 
committee presenting the Act for passage may be con¬ 
sulted in order to ascertain the legislative intent; yet 
the court is not bound by the language used in the com¬ 
mittee reports. An erroneous opinion concerning the 
law expressed by Congress or a committee thereof does 
not alter the law. 

United States vs. Lindsly, 7 Fed. (2d) 247, 
(1925); 

Knickerbocker Ice Co. vs. Stewart, 253 U. S. 
149,(1919). 

(6) The legislative intent, as gathered from the 

title, context and common knowledge, is as much a part 
of the Act, as if it were written out in the clearest 
words. * * • 

Ross vs. Schooley, 257 Fed. 290, (1919); 

(Certiorari denied 249 U. S. 615). 

(7) If an Act is so repugnant to or so contradic¬ 
tory of or so irreconcilably in conflict with a prior act 
that the two acts cannot be harmonized and the pro¬ 
visions of both acts cannot be given full effect, the 
later act operates without any repealing clause as a re¬ 
peal of the former act to the extent of the inconsis- 
tencyi 

Bookbinder vs. United States, 287 Fed. 790, 
(1923); 

(Certiorari denied 262 U. S. 748) 

United States vs. Yuginovich, 256 U. S. 450, 
(1920); 

United States vs. One Ford Automobile, 292 
Fed. 207, (1923). 


7 

*:• 

(8) Where there are two acts, one of which is a 

* . * * ' • 7 m 

special or local act, and the other is a general act, and 
the general act, if standing alone, would include the 
same matter as the special or local act, there will be no 
implied repeal and the special act will be construed as 
an exception to the general act. 

United States vs. Sischo, 262 Fed. 1001, (1920); 

(Affirmed 260 U. S. 697) 

Abbate vs. United States, 270 Fed. 735, (1920); 
Loisel vs. Mortimer, 277 Fed. 882, (1921); 
Jackson vs. Cravens, 238 Fed. 117, (1917). 

Applying these fundamental principles of the law 
of statutory construction to the acts now under dis¬ 
cussion, it is our contention that the Act of July 3, 
1926, is to be given the same effect as if it had been an 
addition to Section 226, reading as follows: 

‘ ‘ Except the Court of Appeals of the District 
of Columbia shall have no power to allow an ap¬ 
peal from any interlocutory order entered in any 
criminal action or proceeding or to entertain any 
such appeal heretofore or hereafter allowed or 
taken .’ 9 

Or as if it had been an independent act in the follow¬ 
ing words: 

“The Court of Appeals of the District of 
Columbia shall have no power to allow an appeal 
from any interlocutory order entered in any crim¬ 
inal action or proceeding or to entertain any such 
appeal heretofore or hereafter allowed or taken 
anything contained in any act of Congress to the 
contrary notwithstanding . 9 9 

Or as if it had been an independent act in the follow¬ 
ing words: : * . * : 
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“The Court of Appeals of the District ot Co¬ 
lumbia shall have no power to allow an appeal 
from any interlocutory order entered in any crim¬ 
inal action or proceeding or to entertain any such 
appeal heretofore or hereafter allowed or taken and 
any and all Acts and any and all parts of any Acts 
of Congress inconsistent herewith are hereby re¬ 
pealed/ ’ 

It is clear from the body of the Act that Congress 
intended to abolish special appeals from interlocutory 
orders in criminal actions and the entertaining of any 
such appeal then pending. All the aids for arriving at 
the legislative intent are confirmatory. The title of the 
act uses the words “Prohibiting an Appeal”. In the 
report of the Senate Committee it is noticed that spe¬ 
cial appeals from interlocutory orders in criminal cases 
are anomalous in the law, no such procedure being au¬ 
thorized or tolerated in the Federal system generally 
or at common law. The evil intended to be remedied 
is stated in the committee report as follows: 

“Promptness in the dispatch of the crim¬ 
inal business of the courts is by all recognized as 
in the highest degree desirable. Greater expedi¬ 
tion is demanded by a wholesome public opinion. ’’ 

The report notes that special appeals were author¬ 
ized under Section 226 and it is plain that some 
change in that authorization was intended to be accom¬ 
plished by the Act of July 3, 1926, to remedy the evil 
pointed out in the report and quoted above. The re¬ 
port of the committee of the House of Representatives 
presenting the bill for passage likewise recognizes that 
the granting of special appeals from interlocutory 
orders was authorized by Section 226, but stated that 
such authorization was contrary to fundamental prin- 
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oiples and general practices in criminal cases and states 
the purpose of the bill to be to 

“ destroy the anomalous practice which is 
thereby created. * 9 

The evil against which it was directed is stated in much 
the same language as in the report of the Senate Com¬ 
mittee. 

‘ ‘ Delay in criminal cases is already a grave 
subject of general criticism and to allow appeals 
in interlocutory matters, would serve to bring the 
administration of criminal law into greater dis¬ 
credit/’ 

! 

The statement in the report that 

i i This bill does not seek to change this Section 
of the Code,” 

is unhappy language, for it is inconsistent with the 
rest of the report which recognizes the judicial con¬ 
struction of Section 226 permitted such special appeals 
and said 


“This bill is intended to correct this construc¬ 
tion of the law, and destroy the anomalous prac¬ 
tice which is thereby created.” 

In destroying a recognized construction, the bill did 
seek to change and did change Section 226. The use 
of such language in the committee report simply calls 
for the application of the same principles applied in 
United States vs . Lindsly, (supra), and Knickerbocker. 
Ice Company vs. Stewart, (supra). * 

The construction, for which Special Counsel ar¬ 
gue, is reasonable; will maintain the constitutionality 
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of the Act of July 3, 1926; and would make that Act 
an exception or a proviso to Section 226. The Act is 
obviously a Special Act; and, insofar as possible, this 
Special Act and the General Act, known as Section 226, 
should be given effect. The construction, for which the 
Appellants contend in their briefs, would deprive the 
Special Act of any effect whatever. Where special acts 
are inconsistent with general acts, the special act 
amends, changes and repeals the general act to the 
extent of the inconsistency, anything said in the com¬ 
mittee report to the contrary notwithstanding. The 
construction, for which government counsel contend, 
would meet the evil intended to be remedied; whereas 
the construction for which the Appellants contend 
would permit the evil to continue. - The legislative in¬ 
tent is clear from the title, context and common knowl¬ 
edge ; and, therefore, such intent is as much a part of 
the act, as if it were written out in the clearest pos¬ 
sible words. 

The fact that the word “construed” is used in the 
act and the further fact that this word is normally used 
to describe a judicial function cannot overpower such 
clearly expressed legislative intent to amend, change 
or repeal the General Act, (i. e., Section 226,) to the 
limited extent provided in the Special Act, (i. e., the 
Act of July 3, 1926). The letter of the act must give 
way to its spirit and intent. 

No other authorities than those cited by the Ap¬ 
pellants are necessary to brand their argument as cap¬ 
tious. They rely upon Stockdale vs. Insurance Com¬ 
panies, 20 Wallace 323, (1873); but the opinion of the 
court in that case contains this significant language 
(page 332): 

“Are we captiously to construe the use of the 

word 'construe* as an invasion of the judicial func- 
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tion where the effect of the statute and the pur¬ 
pose of the statute are clearly within the legisla¬ 
tive function? 

In sustaining the constitutionality and validity of an 
act which reads thus: “ That Sections 120,121,122 and 
123 of the act of June 30th, 1864, &c., as amended by 
the act of July 13th, 1866, and the act of March 2nd, 
1867, &c., shall be construed to impose the taxes therein 
mentioned to the 1st day of August, 1870, but after that 
date no further taxes shall be levied or assessed under 
said sections,” the Supreme Court said (p. 331): 

t 

“But for the unfortunate and unnecessary use 
of the word “construe” in this sentence, we appre¬ 
hend that none of the resistance to the class of 
taxes now under consideration would have been 
thought of. * * * 

“Both in principle and authority it may be 
taken to be established, that a legislative body may 
by statute declare the construction of previous 
statutes so as to bind the courts in reference to all 
transactions occurring after the passage of the 
law, and may in many cases thus furnish the rule 
to govern the courts in transactions which are 
past, provided no constitutional right of the party 
concerned is violated. * * * 

(pp. 332-3): “It is undoubtedly true that, in our 
system of government, the law-making power is 
vested in Congress, and the power to construe laws 
in the course of their administration between citi¬ 
zens, in the courts. And it may be conceded that 
Congress cannot, under cover of giving a construc¬ 
tion to an existing or an expired statute, invade 
private rights, with which it could not interfere by 
a new or affirmative statute. 
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“But where it can exercise a power by pass¬ 
ing a new statute, which may be retroactive in its 
effect, the form of words which it uses to put this 
power in operation cannot be material, if the pur¬ 
pose is clear, and that purpose is within the power. 
Congress could have passed a law to reimpose this 
tax retrospectively, to revive the sections under 
consideration if they had expired, to re-enact the 
law by a simple reference to the sections. Has it 
done anything more? Has it intended to do any¬ 
thing more ? Are we captiously to construe the use 
of the word ‘construe’ as an invasion of the judi¬ 
cial function where the effect of the statute and 
the purpose of the statute are clearly within the 
legislative function? 

“A critical view of the whole of the statute 
of 1870 shows that it was designed to recast the in¬ 
ternal revenue laws, to repeal some taxes, modify 
others, and declare the re-enactment or continu¬ 
ance of others for a limited time. And this was 
especially true of the class of taxes embraced 
under the general head of income taxes of all 
kinds. The paragraph we have been considering 
was not in its essence an attempt to construe a 
statute differently from what the courts had con¬ 
strued it, for no construction on this subject had 
been given by any court. Nor was it an attempt 
by construing a statute to interfere with or invade 
personal rights which were beyond the constitu¬ 
tional power of Congress. But it was a legitimate 
exercise of the taxing power by which a tax, which 
might be supposed to have expired, was revived 
and continued in existence for two years longer.” 

In the case of Koshkonong vs. Bwrton t 104 U. S. 

668, (1881), cited by the Appellants, the statute therein 


considered was held to invade a vested right; and it 
would, therefore, be unconstitutional as applied to that 
particular matter. The Act read that: “And in the 
computation of interest upon any bond, note, or other 
instrument or agreement, interest shall not be com¬ 
pounded, nor shall interest thereon be construed to 
bear interest, unless an agreement to that effect is 
clearly expressed in writing, and signed by the party 
to be charged therewith ”. 

That is was not the mere use of the word “con¬ 
strue”, which persuaded the court, is clear from the 
opinion (p. 679): 

“And the utmost effect to be given to a subse¬ 
quent legislative declaration, as to what was the 
proper meaning of the statutes which had thus 
been the subject of judicial construction, would be 
to regard it as an alteration of the existing law in 
its application to future transactions, especially 
where, as was the case in the act of 1868, that 
declaration was accompanied by a distinct provi¬ 
sion, in terms, changing the pre-existing law.” 

In the case of United States vs. Salberg, 287 Fed. 
208, (1923), a Joint Resolution under consideration 
was held by the court to be ineffective, because it at¬ 
tempted to declare what the law was in the past con¬ 
trary to the interpretation of the law in the past by the 
courts. Such a legislative intent is not parallel with 
the intent of the Act of July 3, 1926; and it does not 
attempt to declare what the law was in the past. In 
fact it recognizes that the law in the past was as the 
Appellants contend and as we admit. 

In the case of United States vs. Klein, 80 U. S. 
128, (1871), Congress undertook to permit evidential 
value to be attached to a pardon to the extent that such 
instrument of pardon recited that the person took part 
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in the civil war; but it denied evidential value to such 
instrument to the extent that by law restored the per¬ 
son to his civil rights. So it was provided that if it 
appeared from such instrument of pardon that a party 
litigant had taken part in the civil war, any appeal to 
the Supreme Court should be dismissed. The law oo- 
viously interfered with executive functions and with 
the judicial function of sustaining constitutional and 
valid executive action. In the opinion, it is said (page 
145): 

“Undoubtedly the legislature has complete 
control over the organization and existence of that 
court (court of claims) and may confer or with¬ 
hold the right of appeal from its decisions. And if 
this act did nothing more, it would be our duty to 
give it effect. If it simply denied the right of ap¬ 
peal in a particular class of cases, there could be 
no doubt that it must be regarded as an exercise of 
the power of Congress to make ‘such exceptions 
from the appellate jurisdiction 1 as should seem to 
it expedient.” * * * 

(p. 146). * * * “The Court has jurisdiction of 

the cause to a given point; but when it ascertains 
that a certain state of things exists, its jurisdic¬ 
tion is to cease and it is required to dismiss the 

cause for want of jurisdiction. 

****** * 

“It seems to us that this is not an exercise of 
the acknowledged power of Congress to make ex¬ 
ceptions and prescribe regulations to the appellate 
power. 

“The court is required to ascertain the exist¬ 
ence of certain facts and thereupon to declare that 
its jurisdiction on appeal has ceased, by dismissing 
the bill. What is this but to prescribe a rule for 
the decision of a cause in a particular way? In 


the case before us, the Court of Claims has ren¬ 
dered judgment for the claimant and an appeal has 
been taken to this court. We are directed to dis¬ 
miss the appeal, if we find that the judgment must 
be affirmed, because of a pardon granted to the 
intestate of the claimants. Can we do so without 
allowing one party to the controversy to decide it 
in its own favor? Can we do so without allowing 
that the legislature may prescribe rules of deci¬ 
sion to the Judicial Department of the govern¬ 
ment in cases pending before it? * * * 

******* 

(p. 148). “Now it is clear that the legislature 
cannot change the effect of such a pardon any more 
than the executive can change a law. Yet this is 
attempted by the provision under consideration. 
The court is required to receive special pardons 
as evidence of guilt and to treat them as null and 
void. It is required to disregard pardons granted 
by proclamation on condition, though the condi¬ 
tion has been fulfilled, and to deny them their legal 
effect. This certainly impairs the executive au- 
tority and directs the court to be instrumental to 
that end. ,, 

In the case of United States vs. Stafoff, 260 U. S. 
477, (1922), Congress undertook to make past conduct 
criminal by purporting to construe a former act as hav¬ 
ing been in force at the time when the Supreme Court 
of the United States held it was repealed. 

B. The Act of July 3, 1926, does not attempt to 
declare what the law was; and it does not operate re¬ 
troactively. 

The Act of July 3rd, 1926, does not attempt to 
reverse any decisions of this court where the decision 
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was entered prior to the effective date of the Act. It 
does not attempt to say that the allowance of appeals 
then pending was unauthorized and unlawful. It does 
two things, both of which operate in praesenti and in 
futuro. 

1. It withdraws the power of the Court to allow 
any more special appeals from interlocutory orders in 
criminal actions or proceedings. 

2. It withdraws the jurisdiction of the court to do 
anything further which partakes of the nature of enter¬ 
taining any appeal which had theretofore been allowed 
or taken. 

The cunningness and capriciousness of counsel 
cannot torture the act into one having retrospective or 
retroactive effect. 

C. Congress has the power to construe Section 
226 in the manner that said section is construed in the 
Act of July 3,1926. 

It is to be noted that in the portions quoted by the 
Appellants from the opinions of the cases of Stockdale 
vs. Insurance Companies (supra), Koshkonong vs. 
Burton, (supra), and United States vs. Stafoff, 
(supra), the rule is laid down that statute purporting 
to declare the intent of an earlier one is not only of 
great weight in assisting the court, when in doubt in 
interpreting the earlier statute; but is in fact control¬ 
ling, unless it interferes with a vested property right 
or violates some other right guaranteed to the party 
litigant by the constitution. A party litigant never 
acquires any property right in a prescribed mode of 
procedure; and no constitutional guaranty is violated 
by an Act of Congress changing the mode of procedure 
even after the litigation has been commenced. It has 
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been contended in cases which reached the Supreme 
Court, that acts changing the mode of procedure and 
making the change applicable to pending litigation 
amounts to the taking of property without due process 
of law, denies the equal protection of the law and inter¬ 
feres with a matter within the exclusive province of 
the judiciary. But without exception all of these con¬ 
tentions have failed. There was no right of appeal 
from interlocutory orders in criminal cases at common 
law; and even if the United States is given such a 
right of appeal without a like right being given to the 
accused, no constitutional right of the accused is vio¬ 
lated. 

United States vs. Heinze, 218 U. S. 532, (1910). 

The United States Circuit Court for the Southern 
District of New York sustained a demurrer to fifteen 
(15) counts out of sixteen (16) counts in an indictment 
charging Heinze with the mis-application of funds of 
a National Bank in violation of Section 5209, Revised 
Statutes. The government appealed to the Supreme 
Court under the act of March 2, 1907. That act con¬ 
ferred upon the United States alone the right to have 
the Supreme Court review a decision involving the 
construction of federal laws; and denied such right of 
review to defendants in every form and at every stage 
of the case, except in cases involving a capital crime. 
It is said in the opinion of the court by Mr. Justice 
McKenna (pp. 545-6): 

“It is contended by the defendant that the act 
of March 2,1907, is not applicable to the case, be¬ 
cause the right it offers is ‘wholly unilateral.’ ‘It 
opens the door of this court,’ it is said, ‘to the 
United States as one party to the cause only, and 
denies the same privilege to the defendant.’ The 
ultimate contention is that defendant is thereby 
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denied the equal protection of the laws. This in¬ 
equality is asserted because the United States is 
given an appeal to this court, and before trial, and: 
a defendant is only given right of review in the 
Circuit Court of Appeals, and only at the end of 
the trial. The defendant is put to expense and 
peril, it is urged, though the indictment against 
him may be wholly bad, ‘and is at every stage of 
the case forbidden the right of review upon any 
question in the Supreme Court, except the con¬ 
struction or application of the Constitution or the 
constitutionality of any Federal statute. 1 And 
this, it is insisted, is the denial of due process of 
the law as well as the denial of the equal protection 
of the laws. We shall not follow the somewhat 
round about argument to establish the identity of 
those two rights. If we should yield to the argument 
it would necessarily follow that if defendant has 
not been denied due process he has not been denied 
the equal protection of the law, and this court has 
decided that the right of appeal is not essential to 
due process of law. Reetz v. Michigan, 188 U. S. 
505, 508. The provisions have definite application, 
and even if the explicit clause of the Fourteenth 
Amendment, forbidding a State to deny to any 
person within its jurisdiction the equal protection 
of its laws, can be said to apply to the United 
States, it can have no broader meaning when so 
applied than when applied to the States. Assum¬ 
ing, therefore, and assuming only, not deciding 
(see District of Columbia v. Brooke, 214 U. S. 138, 
149) that Congress may not discriminate in its 
legislation, it certainly has the power of classifica¬ 
tion, and the act of March 2 is well within such 
power.” 



19 


McKane vs. Durston, 153 U. S. 684, (1893). 

McKane was found guilty of violating the election 
laws of the State of New York by a state court. Upon 
conviction, he was sentenced to Sing Sing; and was 
forthwith conveyed to that prison in execution of the 
sentence. From the judgment, an appeal was allowed 
to the Supreme Court of New York; and an applica¬ 
tion for a writ of habeas corpus was made to the 
United States Circuit Court for the Southern District 
of New York upon the ground that McKane was de¬ 
prived of his liberty in violation of Section 2 of Article 
IV of the Constitution of the United States, which pro¬ 
vides that “the citizens of each state shall be entitled 
to all privileges and immunities of citizens in the sev¬ 
eral states.’ ’ 

Under the laws of New York the taking of an ap¬ 
peal to the general term of the Supreme Court of New 
York did not prevent his commitment to prison; but 
it was contended that the Constitution of the United 
States secured to him the right to give bail pending 
his appeal. This contention was held groundless by 
the Supreme Court of the United States, and it is said 
in the opinion of the Court by Mr. Justice Harlan 
(p. 687): 

* * * “An a pp ea } f r0 m a judgment of convic¬ 
tion is not a matter of absolute right, indepen¬ 
dently of constitutional or statutory provisions al¬ 
lowing such appeal. A review by an appellate 
court of the final judgment in a criminal case, how¬ 
ever grave the offence of which the accused is con¬ 
victed, was not at common law and is not now a 
necessary element of due process of law. It is 
wholly within the discretion of the State to allow 
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or not to allow such a review. A citation of au- 

torities upon the point is unnecessary.” 

* * * * * • * # 

(p. 688). “Another provision of the Consti¬ 
tution of the United States invoked by the accused 
in support of his appeal is that part of the Fifth 
Amendment prohibiting the deprivation of liberty 
without due process of law. We assume that coun¬ 
sel who prepared the application for a writ of 
habeas corpus intended to refer to that clause of 
the Fourteenth Amendment which declares that no 
State shall deprive any person within its jurisdic¬ 
tion of his liberty without due process of law. 
What has been said is sufficient to indicate that, in 
our judgment, there is nothing of merit in this 
contention. It need not be further noticed .’ 9 

Andrews vs. Swartz, 156 U. S. 272, (1894). 

Andrews was convicted in a New Jersey court of 
murder in the first degree; and was thereupon sen¬ 
tenced to death. He applied to the Chancellor of the 
State for a writ of error under a statute of New Jersey 
providing for writs of error in all criminal cases not 
punishable with death as of right, and in criminal 
cases punishable with death as of grace. Two days 
preceding that fixed for the execution, the accused pre¬ 
sented to the Circuit Court of the United States for the 
District of New Jersey a petition for a writ of habeas 
corpus, alleging that he was restrained of his liberty 
in violation of the Constitution of the United States. 
His petition alleged that he was a negro and that all per¬ 
sons of his race were excluded by the sheriff from tne 
drawing of the grand jury and the petit jury panels; and 
also that the statute of New Jersey making the allow¬ 
ance of a writ of error a matter of grace in capital 
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cases was unconstitutional. The Supreme Court fol¬ 
lowed its decision in McKane vs. Durston (supra). 

Haywood vs. United States, 268 Fed. 795, 
(1920). 

(Certiorari denied, 256 U. S. 689). 

In discussing the right of an appellant to a review 
of a judgment of conviction, the 7th Circuit Court of 
Appeals stated (p. 798): 

* * * “And if Congress might have withheld 
entirely the privilege of review, it is self-evident 
that Congress may at any time reduce the previ¬ 
ously granted privilege. From recent legislation 
(40 St at. pt. 1, p. 1181, Comp. St. Ann, Supp. 1919, 
Sec. 1246) we gather the congressional intent to 
end the practice of holding that an error requires 
the reversal of the judgment unless the opponent 
can affirmatively demonstrate from other parts of 
the record that the error was harmless, and now to 
demand that the complaining party show to the 
reviewing tribunal from the record as a whole 
that he has been denied some substantial right 
whereby he has been prevented from having a fair 
trial . 19 

Applebaum vs. United States, 274 Fed. 43, 

' (1917). 

(Certiorari denied, 256 U. S. 704). 

In the opinion by the 7th Circuit Court of Appeals, 
it is said (p. 46): 

“If, a new trial having deen denied, a defend¬ 
ant prosecutes a writ of error, he is availing him¬ 
self of a grace granted by the lawmakers. Day in 
court, confrontation of witnesses, trial by jury, 
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and all other elements of due process of law are 
provided in the trial court, and Congress was not 
compelled by the Constitution to provide for any 
review. The review that is allowed is limited to 
questions of law arising at the trial, such as suffi¬ 
ciency of pleadings, admissibility of evidence, and 
instructions to the jurors.’’ * ** * * 

Sampeyreac vs. United States, 7 Peters 221, 
(1833). 

Congress passed an act in 1830 declaring that an 
act of 1824 should be continued in force until 1831 for 
the purpose of enabling the Superior Court of the Ter¬ 
ritory of Arkansas to review and revise decrees adju¬ 
dicating title to claims for land within the Louisiana 
purchase. Upon proceedings for a bill of review, the 
said Court reversed an earlier decree adjudicating title 
to a tract of four hundred acres in Sampeyreac. The 
previous decree was set aside as having been obtained 
upon forged documents of title. It was claimed that 
the act of 1830 was unconstitutional because its retro¬ 
spective operation int erf erred with the exclusive pro¬ 
vince of the juridicary and divested the appellant of 
a vested property right. This contention was held 
groundless, and in the opinion of the court it is said 
(p.238): 

* * * “But, considering the act of 1830 as pro¬ 
viding a remedy only, it is entirely unexception¬ 
able. It has been repeatedly decided in this court, 
that the retrospective operation of such a law 
forms no objection to it. Almost every law pro¬ 
viding a new remedy, affects and operates upon 
causes of action existing at the time the law is 
passed. The law of 1830 is in no respect the exer- 
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cise of judicial powers; it only organizes a tribunal 

with powers to entertain judicial proceedings.” 
# * * 

(p. 238). “It is said, that if this bill of re- 
. view was filed under the act of 1830, the court had 
no jurisdiction; the bill having been filed in April, 
and the law not passed until the May following. 
But the act in terms applied to bills filed or to be 
filed, and of course cures his defect, if any existed. 
Such retrospective effect is no unusual course, in 
laws providing new remedies.’ ’ * * * 

(p. 240) * * * “If congress had a right to provide 
a tribunal in which the remedy might be prose¬ 
cuted, they clearly had a right to prescribe the 
manner in which it should be pursued.” 

• * ? 

Charles Eiver Bridge vs. Warren Bridge, 11 
Peters 420, (1835). 

• 

Mr. Chief Justice Taney, in delivering the opinion 
of the court, quotes with approval from Satterlee vs. 
Matthetvson, 2 Peter 380, wherein it was said: 

(p. 539). * * * “But retrospective laws which 
do not impair the obligation of contracts, or par¬ 
take of the character of ex post facto laws, are not- 
condemned or forbidden by any part of that in¬ 
strument. ” (the Constitution of the United 
States.)” 

This decision was with reference to the power of 
State legislatures; but the prohibitions of the Federal 
Constitution are no stronger against the Federal gov¬ 
ernment on this point than they are against State gov¬ 
ernments. 
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Freeborn vs. Smith, 2 Wallace 160, (1864). 

Smith had obtained a judgment against Freeborn 
in the Supreme Court of the Territory of Nevada, A 
writ of error was granted by the Supreme Court of 
the United States under the law organizing the terri¬ 
tory; and the record of the case was thereupon filed 
in the Supreme Court. Thereafter, Nevada was ad¬ 
mitted into the Union as a State; but the act made no 
provision for the disposal of cases then pending in the 
Supreme Court on writs of error or appeal from the 
territorial courts. A motion was filed to dismiss the 
writ on the ground that the jurisdiction of the Supreme 
Court of the United States had fallen with the terri¬ 
torial government, of which it was a part. While the 
motion was pending Congress cured the omission by 
authorizing the Supreme Court of the United States to 
hear and determine all cases of appeal or writs of 
error theretofore prosecuted and then pending in such 
court. The Supreme Court of the United States, in 
overruling the motion, recognized that its jurisdiction 
had fallen before Congress acted and that to maintain 
jurisdiction necessitated giving retrospective effect to 
the act of Congress. It was held that such retrospec¬ 
tive effect could be given to the act. Mr. Justice Grier 
delivered the opinion of the court and answered the 
argument that the act interferred with vested rights 
and the exercise of judicial power. After pointing out 
that Congress has the legislative power over terri¬ 
tories, he goes on to say (p. 174): 

“It is well settled that where there is no di¬ 
rect constitutional prohibition, a State may pass 
retrospective laws, such as, in their operation* may 
affect suits pending, and give to a party a remedy 
which he did not previously possess, or modify an 
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existing remedy, or remove an im 
way of legal proceedings.” * * * 


lent in the 


continuing page 175, 

4 » ' 

“Such acts are of a remedial character, and 
are the peculiar subjects of legislation. They are 
not liable to the imputation of being assumptions 
of judicial power/’ 

The Collector vs. Hubbard, 12 Wallace 1, 
(1870). 

Having paid income tax in 1865 under protest* 
Hubbard thereafter brought suit in the Circuit Court 
of the United States to recover the tax without first 
having taken an appeal to the Commissioner of In¬ 
ternal Revenue. It was not denied that, at the time 
when he brought that action, such a suit could be main¬ 
tained although no such appeal had been made. How¬ 
ever, thereafter Congress passed an act providing that 
no such suit shall be maintained in any court until ap¬ 
peal shall have been duly made to the Commissioner 
of Internal Revenue and a decision of said Commis¬ 
sioner had thereon. When the suit was called for trial, 
in consequence of this enactment and the admitted want 
of appeal to the Commissioner, the Circuit Court dis¬ 
missed the case. Hubbard then sued the Collector in 
one of the State courts of Connecticut in which action 
the Collector set up among other defenses the act of 
1866. Judgment for plaintiff was affirmed by the Su¬ 
preme Court of the State and the case was taken to the 
United States Supreme Court under the 25th section of 
the Judiciary Act. The judgment was reversed, and 
in the course of the opinion of the court by Mr. Justice 
Clifford, it is said (p. 14): 
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“Remedies of the kind, given by Congress, 
may be changed or modified, or they may be with¬ 
drawn altogether at the pleasure of the law-maker, 
as the taxpayer cannot have any vested right in 
the remedy granted by Congress for the correction 
of an error in taxation.” 

United States vs. Green, 138 U. S. 293, (1891). 

Green brought an action to recover longevity pay 
claimed under the act of March 3,1883. By the earlier 
act of July 15,1870, the rate of longevity pay was fixed 
from and after the 30th day of June, depending upon 
the grade of the officer claimant. On July 3, 1870, the 
plaintiff was promoted from lieutenant to lieutenant- 
commander. Under the act of 1883 his rate of pay de¬ 
pended upon the application of the act of July 15,1870. 
The retrospective application of the act was upheld so 
that although this act was passed after June 30th, yet 
as Congress directed that it should take effect as of 
that date, and therefore was effective on July 3rd, the 
result must be the same as if it had been passed on 
June 30th. 

Such a change in procedure is not an ex post facto 
law since a reasonable remedy remains and the possi¬ 
bility of conviction is not made more likely and the 
penalty is not made more severe. Since there was no 
right of appeal from interlocutory orders in criminal 
proceedings at common law, it cannot be argued that 
the withdrawal of the statutory right of appeal in such 
instance deprives the accused of any substantial right. 
The statutory right of review following the final deter¬ 
mination of the action constitutes more than a reason¬ 
able remedy for errors of law committed by the trial 
court. 
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Gibson vs. Mississippi, 162 U. S. 565, (1895). 

The accused contended that the Constitution of 
Mississippi, at the time the murder was charged to 
have been committed, provided for the organization of 
grand juries from persons qualified without the re¬ 
strictions of the constitution in force at the date of the 
indictment; and that, since the jury which indicted 
him was not organized as provided in the constitution 
as it existed at the date of the murder, the subsequent 
constitution would be ex post facto if applied to his 
case. The Supreme Court held such subsequent change 
was* not ex post facto even though applied to the ac¬ 
cused’s case, and said in the opinion rendered by Mr. 
Justice Harlan (p. 589): 

“Such regulations are always within the power 
of a legislature to establish unless forbidden by 
the constitution. They tend to secure the proper 
administration of justice and are in the interest, 
equally, of the public and of persons accused of 
crime. We do not perceive that the Code of 1892 
in force when the indictment was found, affected 
in any degree the substantial rights of those who 
had committed crime prior to its going into effect. 
It did not make criminal and punishable any act 
that was innocent when committed, nor aggravate 
any crime previously committed, nor inflict a 
greater punishment than the law annexed to such 
crime at the time of its commission, nor alter the 
legal rules of evidence in order to convict the of¬ 
fender. These are the general tests for determin¬ 
ing whether a statute is applicable to offences com¬ 
mitted prior to its passage. (Citing cases). The 
provisions in question related simply to procedure. 
They only prescribed remedies to be pursued in the 
administration of the law, making no change that 


could materially affect the rights of one accused of 
crime theretofore committed. The inhibition upon 
the passage of ex post facto laws does not give a 
criminal a right to be tried in all respects, by the 
law in force when the crime charged was commit¬ 
ted. The mode of trial is always under legislative 
control, subject only to the condition that the legis¬ 
lature may not, under the guise of establishing 
modes of procedure and prescribing remedies, vio¬ 
late the accepted principles that protect an ac¬ 
cused person against ex post facto enactments.” 

Thompson vs. Utah, 170 U. S. 343, (1898). 

Thompson was convicted of grand larceny in a 
court of the territory of Utah by a jury composed of 
twelve persons. He was awarded a new trial. In the 
meantime, Utah was admitted as a State; and, under 
the state constitution, eight jurors were all that were 
necessary. At the second trial, before eight jurors, he 
was found guilty. The Supreme Court set aside the 
conviction for the reason that such reduction in the 
number of necessary jurors was a change in procedure, 
which vitally affected the chances of the accused and 
therefore was ex post facto. In the opinion of the 
court by Mr. Justice Harlan, it is said (p. 351): 

“Of course, a statute is not of that class (ex 
post facto) unless it materially impairs the right 
of the accused to have the question of his guilt 
determined according to the law as it was when the 
offence was committed. And, therefore, it is well 
settled that the accused is not entitled of right to 
be tried in the exact mode, in all respects, that may 
be prescribed for the trial of criminal cases at the 
time of the commission of the offense charged 
against him. * * * The difficulty is not so much 
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as to the soundness of the general rule that an ac¬ 
cused has no vested right in particular modes of 
procedure, as in determining whether particular 
statutes by their operation take from an accused 
any right that was regarded, at the time of the 
adoption of the Constitution, as vital for the pro¬ 
tection of life and liberty, and which he enjoyed at 
the time of the commission of the offence charged 
against him.” 

D. The Act of July 3, 1926, does not amount to a 
legislative encroachment upon the exclusive power of 
the judiciary. 

We have established that the Act of July 3, 1926, 
does not purport to be a mandate compelling the judi¬ 
ciary to change its construction of what the law was; 
but that it is a change, amendment and partial repeal 
of the previously existing law. It relates to procedure 
and remedies on appeal. We have cited in the preced¬ 
ing section of this brief the federal cases that establish 
beyond peradventure that in a criminal proceeding the 
accused has no vested property right in the mode of 
procedure prescribed at the time of his indictment and 
that a statutory change in appellate criminal procedure 
does not violate any right guaranteed by the Constitu¬ 
tion of the United States, even though the change be 
applicable to pending litigation. In fact, counsel for 
the Appellants freely concede that Congress has the 
constitutional power to alter the statutory procedure 
on appeals from the federal courts. It would there¬ 
fore seem that the Act of July 3, 1926, does not en¬ 
croach upon the field of the judiciary but lies wholly 
within the legislative province. 

In a belabored attempt to avoid the binding force 
of the above mentioned federal decisions, counsel for 


the Appellants argue that the right of special appeal 
’Conferred under Section 226 of the Code of Laws for 
the District of Columbia is not a matter of right but is 
a matter of grace, depending upon the judicial deter¬ 
mination of this Court; and that once a special appeal 
has been allowed, such judicial determination becomes 
the judgment of this Court in which the appellant has 
a vested right which cannot be destroyed by Act of 
Congress. Counsel further contend that the jurisdic¬ 
tion of this Court became absolute as soon as it judi¬ 
cially determined to allow the present Special Appeals. 

The fallacy of such an argument lies in its utter 
failure to comprehend the exact nature of the alleged 
right of appeal and the effect thereon of a repealing or 
amending federal statute. The Act of July 3, 1926, 
pertains solely to appellate procedure and remedies. 
This is a matter of adjective and not substantive law. 
A party to a suit has no vested substantive or property 
right to an appeal. He enjoys but a statutory privilege 
revocable at any time at the will of the legislature 
granting it. Neither under the common law nor under 
the statute law has this adjective right been con¬ 
strued as vested and irrevocable. The inherent nature 
of the limited privilege of special appeal granted under 
Section 226 is not changed because Congress granted 
a conditional and not an absolute statutory privilege. 
The requirement that this Court must exercise a cer¬ 
tain discretion does not have the effect of converting 
the privilege into a substantive or property right. 
The statutory imposition of a condition precedent to 
the existence of the privilege of review will not alter 
the character of that which is essentially and always 
a matter of adjective law. The Court in allowing a 
Special Appeal under Section 226 is performing an ad- 

ministerial act which in no sense purports to be an 

• * 
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adjudication of the substantive or property rights of 
the parties litigant. 

: Furthermore, the repeal or amendment of the stat¬ 
utory privilege of review does not operate to vacate 
or annul an appeal already taken; but it does take 
away the right of the appellate court to hear and deter¬ 
mine the cause. Instead of the higher court having 
absolute jurisdiction to hear the appeal on its merits, 
as counsel for the Appellants must and do contend, the 
statutory jurisdiction of the Court of Appeals over the 
subject matter of the appeal may be destroyed and 
taken away by Act of Congress. A leading case in 
point is that of 

Railroad Co. vs. Grant, 98 U. S. 298, (1878). 

Here a writ of error was sued out in the Supreme 
Court of the United States from a $2,250 judgment 
rendered by the Supreme Court of the District of Co¬ 
lumbia. Subsequent to the perfecting of the appeal, 
Congress passed an act which raised the amount in 
controvery in such an appeal from $1,000 to $2,500. 
Thereupon, the defendant in error moved the Supreme 
Court to dismiss the writ of error upon the ground that 
it now lacked jurisdiction of the cause. In dismissing 
the writ of error and in holding that the jurisdiction 
of the Supreme Court had been taken away by Act of 
Congress, Mr. Chief Justice Waite discussed at length 
the nature of the privilege of appeal and the effect 
upon pending appeals and the jurisdiction of the ap¬ 
pellate court of a repealing or amending statute. It is 
stated in the opinion that (pp. 401-2): 

“It is equally well settled that if a law con¬ 
ferring jurisdiction is repealed without any reser¬ 
vation as to pending cases, all such cases fall with 
the law. 'United States v. Boisdore’s Heirs, 8 
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How. 113; McNulty v. Batty, 10 id. 72; Norris vs. 
Crocker, 13 id. 429; Insurance Company v. Rit¬ 
chie, 5 Wall, 541; Ex parte McArdle, 7 id. 514; 

The Assessor v. Osbornes, 9 id. 567; United States 
v. Tynen, 11 id. 88. 

“Sect. 847 of the Revised Statutes, relating to 
the District of Columbia, is in irreconcilable con¬ 
flict with the act of 1879. The one gives us juris¬ 
diction when the amount in dispute is $1,000 or 
more; the other in effect says we shall not have 
jurisdiction unless the amount exceeds $2,500. It 
is clear, therefore, that the repealing clause in the 
act of 1879 covers this section of the Revised Stat¬ 
utes. 

“The act of 1879 is undoubtedly prospective in 
its operation. It does not vacate or annul what 
has been done under the old law. It destroys no 
vested rights. It does not set aside any judgment 
already rendered by this court under the jurisdic¬ 
tion conferred by the Revised Statutes when in 
force. But a party to a suit has no vested right 
to an appeal or a writ of error from one court to 
another. Such a privilege once granted may be 
taken away, and if taken away, pending proceed¬ 
ings in the appellate court stop just where the re¬ 
scinding act finds them, unless special provision is 
made to the contrary. The Revised Statutes gave 
parties the right to remove their causes to this 
court by writ of error and appeal, and gave us the 
authority to re-examine, reverse, or affirm judg¬ 
ments or decrees thus brought up. The repeal of 
that law does not vacate or annul an appeal or at 
writ already taken or sued out, but it takes away 
our right to hear and determine the cause, if the 
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matter in dispute is less than the present jurisdic¬ 
tional amount. The appeal or the writ remains in 
full force, but we dismiss the suit, because our; ju¬ 
risdiction is gone.” 

E. The Act of July 3; 1926, is not invalid as spe¬ 
cial Legislation. 

While in the report of the judiciary committee of 
the House of Representatives it was said that— 

• • » • r - . * 

f . 

‘ ‘ The language of this section is so broad that 
it permits perhaps of the judicial construction 
recognized and applied to the cases growing out of 
the recent oil scandal.’ ’ 

The Act is not limited to the cases growing out of the 
oil scandal but is general in its application. It applies 
to all interlocutory orders in all criminal actions or 
proceedings. It applies to appeals theretofore allowed 
and then pending from all interlocutory orders in all 
criminal actions or proceedings. 

It is almost universally true that public opinion 
tolerates evils such as have been practiced by the Ap¬ 
pellants in delaying the trial of the cause on its merits 
by taking advantage of all possible weapons for delay 
until some one instance of the evil breaks the camel's 
back and induces Congress to act. The mere fact that 
Congress is induced to act because of the predominat¬ 
ing influence of such evil practiced in the one instance 
does not make the resulting legislation special legisla¬ 
tion. It is not special legislation when the act by its 
terms applies generally as does the act of July 3,1926. 

In conclusion, we respectfully submit that for the 
above reasons this Honorable Court now lacks juris¬ 
diction over the present causes of action; and we re- 
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spectfnlly suggest that the Motions to Dismiss, filed by 
the government, should be granted and the Special Ap¬ 
peals heretofore allowed should be dismissed. 

Respectfully submitted, 

Atlee Pomeeene, 

Owen J. Roberts, 

Special Counsel, 

Peyton Gordon, 

United Slates Attorney . 
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MOTION TO DISMISS APPEAL 


STATEMENT OF THE CASE 

March 22, 1926, this Court allowed a special appeal 
to review an order of the Supreme Court of the Dis¬ 
trict of Columbia overruling demurrers to an indict¬ 
ment by which it was attempted to charge appellants 
with a conspiracy to defraud the United States in vio¬ 
lation of Section 37 of the Federal Penal Code. 

Promptly thereafter the record was filed and 
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printed. This case will be the fourth or fifth on the 
call for argument October 4th next, the first day the 
Court convenes, and will be actually reached for hear¬ 
ing on that or the next succeeding day. (The civil case 
involving the same transactions, pending on certiorari 
in the United States Supreme Court, has been specially 
set for hearing in that Court, being the fourth case on 
the call for October 4th, so that in due course the case 
here and the case in the Supreme Court will be sub¬ 
mitted on their merits in each Court during the first 
week of the next term.) 

August 18, 1926, the United States filed a motion to 
dismiss this appeal, alleging that by the provisions of 
an Act of Congress (approved July 3, 1926), enacted 
since the granting of this appeal, this Court has been 
deprived of jurisdiction of the case. 

Appellants, having notice of the Government’s mo¬ 
tion to dismiss, now present their opposition thereto, 
asserting the unconstitutionality of the Act of July 3, 
1926. 

ARGUMENT 

More than thirty-three years ago by Section 7 of the 
Act of Congress approved February 9, 1893, estab¬ 
lishing the Court of Appeals of the District of Colum¬ 
bia, this Court was given jurisdiction to allow appeals, 
in the discretion of the Court, from any interlocutory 
order of the Supreme Court of the District of Colum¬ 
bia whenever it was made to appear to the Court upon 
petition that it would be in the interest of justice to 
allow such an appeal. Within the year following this 
enactment this Court construed the law to authorize, 
in the Court’s discretion, the allowance of appeals from 
interlocutory orders in criminal cases: Ainsworth v . 
United States, 1 App. D. C. 518. 
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In the Ainsworth case this Court was at pains to 
point out that while the statute was applicable to inter¬ 
locutory orders in criminal cases the Court would exer¬ 
cise its discretion to grant special appeals only where 
such unusual circumstances as the prospect of pro¬ 
tracted, laborious and expensive trial upon a fatally 
defective indictment is made to appear probable. 

Eight years later, after the provision in question 
had been thus judicially construed, Congress enacted 
the Code of Laws for the District of Columbia, ap¬ 
proved March 3, 1901, effective from and after Janu¬ 
ary 1, 1902, in which it reenacted the above referred 
to jurisdictional provision as Section 226 of the Code, 
which reads: 

“Any party aggrieved by any final order, judg¬ 
ment, or decree of the Supreme Court of the Dis¬ 
trict of Columbia, or of any justice thereof, in¬ 
cluding any final order or judgment in any case 
heard on appeal from a justice of the peace, may 
appeal therefrom to the said court of appeals; and 
upon such appeal the court of appeals shall review 
such order, judgment, or decree and affirm, re¬ 
verse, or modify the same as shall be just, except 
as provided in the following sections. Appeals 
shall also be allowed to the said court of appeals 
from all interlocutory orders of the Supreme 
Court of the District of Columbia, or by any jus¬ 
tice thereof, whereby the possession of property 
is changed or affected, such as orders for the ap¬ 
pointment of receivers, granting injunctions, dis¬ 
solving writs of attachment, and the like; and also 
from any other interlocutory order, in the discre¬ 
tion of the said court of appeals, whenever it is 
made to appear to said court upon petition that 
it will be in the interest of justice to allow such 
appeal.” 


* 
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This Court has uniformly over a period of more than 
a third of a century construed the last part of this law 
to be applicable to criminal cases, and while sparingly 
exercising its jurisdiction to allow appeals to review 
interlocutory orders in such cases, has done so in 
Thomson v. United States, 37 App. D. C. 461 (special 
appeal from judgment overruling demurrer to an in¬ 
dictment for bribery); Hyde v. United States , 27 App. 
D. C. 362 (special appeal from order overruling de¬ 
murrer to indictment for conspiracy to defraud); 
Benson v. United States , 27 App. D. C. 331 (special 
appeal from order overruling demurrer to indictment, 
violation of Sec. 5451, bribery); Tyner v. United States 
and Barrett v. United States , 23 App. D. C. 324 (spe¬ 
cial appeal from order overruling demurrer for in¬ 
dictment for conspiracy); Ainsworth v. United States, 
1 App. D. C. 518 (special appeal from order overruling 
a demurrer to joint indictment of several defendants 
for manslaughter); Chapman v. United States , 5 App. 
D. C. 122 (special appeal from order overruling de¬ 
murrer to indictment for violation of Sec. 102, R. S. 
U. S.), and the instant case and the companion case of 
United States v. Sinclair and Fall. Without exception 
this Court has confined the exercise of its discretion 
to grant special appeals to cases where it was made to 
appear probable that error fatal to the entire pro¬ 
ceedings had been committed on the very threshold of 
the case; where, moreover, it appeared probable that 
the entire case could be disposed of on the pleadings; 
and, even in such a case, only where it was made to 
appear that there was in prospect a very protracted, 
laborious and expensive trial which would be entirely 
futile if at its very beginning there was not a sufficient 
indictment upon which the defendants could be tried 
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and convicted. These conditions existing, it has never 
been doubted in this Court, or indeed by any member 
of the bench or bar of the District of Columbia, that 
the provisions of Section 226 of the Code applied 
equally to criminal and civil proceedings. 

The reenactment of the statutory provision conferr¬ 
ing jurisdiction on this Court to review interlocutory 
orders entered in any case in the Supreme Court of 
the District, after that statute had been judicially con¬ 
strued to apply to interlocutory orders in criminal 
cases, constituted an adoption by the Congress of that 
construction. Chicago & A. R. Co. v. U. S., 242 U. S. 
621; Logan v. U. S., 144 U. S. 301; Baltimore & Ohio 
R. R. v. Baugh, 149 U. S. 372; Heald v. District of Co¬ 
lumbia, 254 U. S. 20. 

In this last cited case (254 U. S. 20), which dealt 
with the jurisdiction of the Supreme Court to con¬ 
sider questions certified from the Court of Appeals of 
the District of Columbia, Chief Justice White referred 
to “the settled rule that where provisions of a statute 
had, prior to their reenactment, a settled significance, 
that meaning will continue to attach to them in the ab¬ 
sence of plain implication to the contrary.’’ 

In Logan v. United States, supra, the Supreme 
Court of the United States said: 

“By a familiar rule, the words * * * in 

this statute are to receive the construction which 
had been judicially given to the same words in 

the earlier statute relating to the same subject. 

* • • 

“It is not to be inferred that Congress, in re¬ 
vising and consolidating the statutes, intended to 
change their effect, unless an intention to do so is 
clearly expressed.” 
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The same principle has been applied when a con¬ 
struction given a statute has, as in the instant case, 
been uniformly applied over a long period of time, 
during which Congress has never amended that stat¬ 
ute, from which it will be assumed that the construc¬ 
tion is the true construction and acceptable to the leg¬ 
islative as well as to the judicial branch of the Govern¬ 
ment. Baltimore & Ohio B. R. v. Baugh, 149 U. S. 372. 
And the Supreme Court has applied that principle to 
executive construction of congressional legislation. 
National Lead Co. v. U. S., 252 U. S. 140, in which case, 
at page 145, the Court said: 

u* • * ^ j ias ' k een settled law that when 

uncertainty or ambiguity * * * is found in a 

statute, great weight will be given to the contem¬ 
poraneous construction by the Department of¬ 
ficials, who were called upon to act under the law 
and to carry its provisions into effect—especially 
where such construction has been long continued, 
as it was in this case for almost forty years be¬ 
fore the petition was filed.” 

Subsequent to the granting by this Court of special 
appeal in the instant case, Senator Walsh of Montana 
introduced the bill which has now become the Act of 
July 3, 1926, the full text of which is: 

i( Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled, That nothing contained in 
any Act of Congress shall be construed to em¬ 
power the Court of Appeals of the District of Co¬ 
lumbia to allow an appeal from any interlocutory 
order entered in any criminal action or proceed¬ 
ing or to entertain any such appeal heretofore or 
hereafter allowed or taken.” 
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As an appendix to this brief the Court will find the 
full text of the reports of the Senate and House Com¬ 
mittees on the Judiciary on this bill. We comment 
thereon hereinafter. 

This Act does not repeal, amend or change the pro¬ 
visions of Section 226 of the Code. Indeed, we shall 
see that it was expressly intended not to change the 
provisions of the Code. The Act was expressly in¬ 
tended to give to a statute already in existence a con¬ 
struction at variance with that of which it is alone sus¬ 
ceptible and contrary to that given it for more than 
a third of a century by this Court, without however 
repealing or changing that statute. It is a plain leg¬ 
islative encroachment upon the exclusive power of the 
judiciary. 

This Act may be divided into two parts, providing 
in substance as follows: 

1 . That nothing contained in any act of Congress 
(meaning only Section 226 of the Code) shall be “con¬ 
strued’ ’ to empower the Court of Appeals of the Dis¬ 
trict of Columbia to allow an appeal from any inter¬ 
locutory order in any criminal action or proceeding. 

2. That nothing contained in any act of Congress 
(meaning only Section 226 of the Code) shall be “con¬ 
strued” to empower the Court of Appeals of the Dis¬ 
trict of Columbia to entertain any appeal heretofore 
or hereafter allowed or taken from any interlocutory 
order entered in any criminal action or proceeding. 

In either aspect or both, Congress orders the con¬ 
struction of the statute by the court. 

The act is nothing but a pure legislative mandate 
to the Court of Appeals of the District of Columbia 
requiring that court to overrule its prior decisions 
(and in the instant case reverse its decision) constru- 
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ing Section 226 of the Code, and to construe it both as 
to past, pending, and future appeals as directed by 
the legislature. It is an indecorous usurpation of the 
exclusive power of the court, and is directed to the 
single purpose of cutting off the special appeals 
prayed and allowed in this and one other case. 

We recognize that the jurisdiction of this Court is 
of statutory origin. We know that if a statute upon 
which any part of that jurisdiction is founded is re¬ 
pealed, the jurisdiction ends and the Court stops in 
pending cases just where it finds them at the time of 
the enactment of the repealer. The entire law in this 
respect is concisely stated by the Supreme Court thus: 
The ‘‘ cases fully establish the proposition that a re¬ 
pealing statute which contains no saving clause oper¬ 
ates as well upon pending cases as upon those there¬ 
after commenced.” Gwin v . United States , 184 U. S. 
675. But the Act of July 3, 1926, is not a repealing 
statute. It is not an amending statute. We repeat, 
it was not intended so to be. It is purely an attempt 
by the legislature to construe an existing and un¬ 
changed law and thereby to invade the realm and per¬ 
form the functions of the judiciary. It is moreover 
an attempted mandate from the legislature to this 
Court intended to apply, despite its general language, 
to two specific cases, this and that of United States v. 
Sinclair and Fall, No. 4465. 

When Senator Walsh introduced his bill it was re¬ 
ferred to the Senate Committee on Judiciary and in 
the report of that Committee to the Senate, after quot¬ 
ing the language of Section 226, Code, D. C., it was 
said. “It will be noticed that by the concluding clause 
the court of appeals may, in its discretion, allow an 
appeal from any interlocutory order. It seems quite 


/ 
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likely that in the enactment of section 226 civil pro¬ 
ceedings alone were contemplated, as an appeal from 
an interlocutory order in a criminal case is an ano¬ 
maly.’’ Upon this report and without debate the Sen¬ 
ate passed the bill. The conclusion of the Senate Ju¬ 
diciary Committee, thus stated, is erroneous. The 
language of Section 226 of our Code is too plain to 
permit the suggestion that it was intended to be con¬ 
fined to civil proceedings alone. The uniform con¬ 
struction given by this Court is to the contrary. 

And moreover, as we have seen, subsequent to ju¬ 
dicial construction, Congress reenacted the law, eight 
years after its first enactment, thereby adopting the 
judicial construction contrary to that now suggested 
in the Senate Committee report. It is quite apparent 
that the Senate Committee treated Section 226 of our 
Code as an original enactment and did not even know 
that it constituted a reenactment after judicial con¬ 
struction. While of course it is now too late, by com¬ 
mittee report or otherwise, to cast doubt upon this 
Court’s construction of the law, it is nevertheless in¬ 
teresting to recall the opinion delivered by Mr. Jus¬ 
tice Bushrod Washington in Worcester v. The State of 
Georgia , 6 Peters 515. There the Supreme Court was 
construing the original section of the Judiciary Act 
of 1789 providing that it might review “a final judg¬ 
ment or decree in any suit in the highest court of law 
or equity of a state in which a decision in the suit 
could be had,” which involved a Federal question. 
Mr. Justice Washington used language peculiarly and 
particularly applicable to the doubt now expressed as 
to whether the concluding provision of Section 226 of 
our Code, and the precisely same provision in the 
prior organic act of this Court, was intended to be 
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limited to civil proceedings. We quote that language 
(p. 567): 

‘ ‘ Doubts have been expressed whether a writ of 
error to a state court is not limited to civil cases. 
These doubts could not have arisen from reading 
the above section. Is not a criminal case as much 
a suit as a civil case? What is a suit, but a prose¬ 
cution? And can any one suppose that it w T as the 
intention of Congress, in using the word suit, to 
make a distinction between a civil prosecution and 
a criminal one? It is more important that juris- 
dition should be given to this court in criminal 
than in civil cases, under the 25th section of the 
judiciary act.” 

If the word i ‘suit” covers criminal cases, then 
surely the Court could not avoid holding that the 
words “any other interlocutory order” in Section 226 
also embraced such proceedings, for a glance at 17 
C. J., title Criminal Law, Section 3285, page 27 et seq. 
where appeals in criminal cases are discussed, will 
show that the phrase “interlocutory order” is famil¬ 
iar to criminal law. 

The Walsh bill having passed the Senate May 21, 
1926, was in the House, referred to the Judiciary Com¬ 
mittee, and that Committee on June 3, 1926, returned 
the bill to the House accompanied by a report which, 
after referring to Section 226 of the District Code, 
specifically says: 

“This bill does not seek to change this section of 
the code, but merely provides that it shall not be 
so construed as to empower the Court of Appeals 
of the District of Columbia to allow an appeal 
from any interlocutory order entered in any crim¬ 
inal action or proceeding.” 
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We respectfully submit that the foregoing puts be¬ 
yond any doubt the intent of the legislature not “to 
change this section of the code,” but to perform the 
judicial function of construing it. The report of the 
House Judiciary Committee concluded as follows: 

“The language of this section (226, Code, D. C.) 
is so broad that it permits perhaps of the judicial 
construction recognized and applied to the cases 
growing out of the recent oil scandal. This bill 
is intended to correct this construction of the law, 
and destroy the anomalous practice which is 
thereby created. While the language of the bill 
is ‘nothing contained in any act of Congress \ etc., 
yet it is aimed primarily at the law and practice 
in the District of Columbia.” 

We submit that it is elemental that the Congress 
cannot, by an act which expressly “does not seek'to 
change” existing law, give to that law a construction 
at variance with that given it by the courts. Congress 
has power to enact laws. Congress has power to 
amend laws. Congress has power to repeal laws. Con¬ 
gress has no power to construe prior legislative enact¬ 
ments which it not only does not change, amend, or re¬ 
peal, but which it expressly does not intend to change, 
amend or repeal. Of course, recourse to the commit¬ 
tee reports in this connection is appropriate, these, as 
the Supreme Court has held, being, in this respect, on 
a different footing from debates. McLean v. United 
States , 226 U. S. 374; Duplex Company v. Deering f 
254 U. S. 443; Binns v. United States, 194 U. S. 486; 
Standard Oil Company v. United States , 221 U. S. 1; 
Holy Trinity Church v. United States , 143 U. S. 457. 

On July 3, 1926, the last day of the last session of 
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Congress, under suspension of the rules, without de¬ 
bate, the House passed the bill. Except for the report 
of the Judiciary Committee, attached as an appendix 
to this brief and above quoted from, there was nothing 
before the House and nothing said to or by its mem¬ 
bership except this: “Mr. Graham. Mr. Speaker, I 
move to suspend the rules and pass the bill (S. 4331) 
prohibiting an appeal to the Court of Appeals of the 
District of Columbia from any interlocutory order in 
a criminal action, which I send to the desk and ask to 
have read.” 

Without more the bill was passed (Cong. Rec., 
July 3, 1926, page 12820). Hence it is obvious that 
the Congress intentionally passed a bill which “does 
not seek to change this section of the Code, but merely 
provides that it shall not be construed so as to em¬ 
power the Court of Appeals of the District of Colum¬ 
bia to allow an appeal from any interlocutory order in 
any criminal action or proceeding .” 

Pertinent to the situation disclosed by the way this 
bill passed the Congress is the language of the Su¬ 
preme Court in the great case of Boyd v. United 
States , 116 U. S. 616, at page 635: 

“* * * illegitimate and unconstitutional prac¬ 
tices get their first footing * * # by silent ap¬ 
proaches and slight deviations from legal modes 
of procedure. This can only be obviated by ad¬ 
hering to the rule that constitutional provisions 
for the security of person and property should be 
liberally construed. A close and literal construc¬ 
tion deprives them of half their efficacy, and leads 
to gradual depreciation of the right, as if it con¬ 
sisted more in sound than in substance. It is the 
duty of courts to be watchful for the constitutional 
rights of the citizen, and against any stealthy en- 
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croachments thereon. Their motto should be 
obsta principiis. We have no doubt that the legis¬ 
lative body is actuated by the same motives; but 
the vast accumulation of public business brought 
before it sometimes prevents it, on a first presen¬ 
tation, from noticing objections which become 
developed by time and the practical application of 
the objectionable law. ,y (Italics ours.) 

If Congress had intended to repeal any of the pro¬ 
visions of Section 226 of the District Code there was 
a direct method for so doing and this method was 
plainly before the Congress in the precedent estab¬ 
lished and upheld in Ex parte McCardle, 7 Wall. (74 
U. S.) 506, 19 L. Ed. 264. In that case by the terms 
of the Act of February 5, 1867, the United States Su¬ 
preme Court had been given jurisdiction on appeal 
from Circuit Courts in habeas corpus proceedings. 
While the McCardle case was pending in the Supreme 
Court, Congress in 1868 passed an act the second sec¬ 
tion of which was as follows: 

“And be it further enacted, that so much of the 
Act approved February 5, 1867, * * * as au¬ 
thorized an appeal from the judgment of the cir¬ 
cuit court to the Supreme Court of the United 
States, for the exercise of any such jurisdiction 
by said Supreme Court on appeals which have 
been or may hereafter be taken, be, and the same 
is hereby repealed.” 

But, as we have shown, Congress did not by the legis¬ 
lation now brought to the attention of this Court intend 
to repeal or to “change” this section of the Code. It 
is unnecessary to speculate as to why the Act of July 
3, 1926, was not drafted as a repealing or amending 
act. The fact is that it was not. There is before the 
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Court not an act of the legislature such as the legisla¬ 
ture had power to pass. The Court is concerned, not 
with what the Congress might have done, but with 
what by this particular piece of legislation it attempted 
to do. The question is not whether the legislature 
could have accomplished the purpose of depriving this 
Court of jurisdiction in the instant case by the adop¬ 
tion of a constitutional method, but whether it can 
accomplish that by invading that realm wdiich, under 
our form of government, constitutionally and exclu¬ 
sively belongs to the judiciary. We submit that this 
is what was attempted and that this is what cannot 
constitutionally be done. 

“When the Legislature wishes to exercise its 
power by changing the law and establishing a new 
rule for the regulation of future conduct, it should 
certainly proceed by the enactment of a new stat¬ 
ute, not by the declaration of a new rule of con¬ 
struction.’ J Black, Constitutional Prohibitions , 
Section 196. 

1. The Act of July 3, 1926, Is an Invasion by the 
Legislature of the Province of the Judiciary, and, 
Therefore, Unconstitutional. 

The Act now before the Court is not only an at¬ 
tempted exercise of judicial power by the legislature 
but is attempted legislative interference with the Court 
in the exercise of continuing jurisdiction. To sustain 
this Act would be to strike down one of the funda¬ 
mental concepts of our governmental system, namely, 
that the judiciary shall be separate from, and inde¬ 
pendent of, the legislative branch. 

The Constitution of the United States ordained as 
follows: 
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(1) “The judicial power of the United States 
shall be vested in one supreme court, and in such 
inferior courts as the Congress may from time to 
time ordain and establish.’’ (Art. 3, sec. 1.) 

(2) “The judicial power shall extend to all 
cases in law or equity arising under this Constitu¬ 
tion, the laws of the United States,” etc. (Art. 3, 
sec. 2.) 

As has been well said, if the foregoing means any¬ 
thing, it means that the whole judicial power is vested 
in the courts and that none of it can be exercised by 
either the executive or the legislative branches of the 
Government, and that the judicial power thus vested 
extends not to some but to “all cases” arising under 
the Constitution and “the laws of the United States.” 

In 2 Story’s Commentaries, at page 384, it is said: 

“If, then, it is the duty of Congress to vest the 
Judicial power of the United States, it is the duty 
to vest the whole judicial power. The language, 
if imperative as to one part, is imperative as to 
all. If it were otherwise, this anomaly would exist, 
that Congress might successively refuse to vest 
the jurisdiction in any one class of cases enu¬ 
merated in the Constitution, and thereby defeat 
the jurisdiction as to all; for the Constitution has 
not singled out any class, on which Congress are 
bound to act in preference to others.” 

In Martin v. Hunter , 1 Wheat. 304, famous as the 
first case in which a State court defied the authority 
of the United States Supreme Court, Mr. Justice 
Story pointed out that the words of Article III of the 
Constitution imported “an absolute grant of judicial 
power,” and said that— 

‘ ‘ The whole judicial power of the United States 
should be, at all times, vested either in an original 


16 


or appellate form, in some courts created under its 
authority.” 

The great jurist and commentator, speaking of Ar¬ 
ticle III of the Constitution in that case, further said— 

“Let this article be carefully weighed and con¬ 
sidered. The language of the article throughout 
is manifestly designed to be mandatory upon the 
legislature.” 

And having quoted these provisions of our Consti¬ 
tution, Justice Story continued: 

“Such is the language of the article creating 
and defining the judicial power of the United 
States. It is the voice of the whole American 
people solemnly declared, in establishing one great 
department of that government which was, in 
many respects, national, and in all supreme.” 

In Marbury v. Madison, 1 Cranch. 137, 173, 177 (2 
L. Ed. 60, 72, 73), the great Chief Justice said: 

“The constitution vests the whole judicial pow¬ 
er of the United States in one Supreme Court, 
and such inferior courts as Congress shall, from 
time to time, ordain and establish. This power is 
expressly extended to all cases arising under the 
laws of the United States.” 

And again: 

“ It is emphatically the province and duty of the 
judicial department to say what the law is. Those 
who apply the rule to particular cases must of 
necessity expound and interpret that rule. * * * 
This is of the very essence of judicial duty.” 
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In the Federalist, No. 78, it is said: 

“The complete independence of the courts of 
justice is peculiarly essential in a limited Consti¬ 
tution/’ 

In 2 Story’s Commentaries at page 366 that great 
author says: 

“No remark is better founded in human expe¬ 
rience than that of Montesquieu that ‘there is no 
liberty, if the judiciary power be not separated 
from the legislative and executive powers/ ” 

This Court has construed the act allowing appeals 
in the discretion of the Court, from interlocutory or¬ 
ders of the Supreme Court of the District. Congress 
now seeks, without changing the law, to construe it 
differently. We assert that that constitutes a mani¬ 
fest invasion of the province of this Court to construe 
acts of Congress applicable to this District. In Cool¬ 
ey’s Constitutional Limitations (7th ed.), at page 135, 
the author says: 

“As the legislature cannot set aside the con¬ 
struction of the law already applied by the courts 
to actual cases., neither can it compel the courts 
for the future to adopt a particular construction 
of a law which the legislature permits to remain 
in force. ‘To declare what the law is, or has been, 
is a judicial power; to declare what the law shall 
be is legislative. One of the fundamental prin¬ 
ciples of all our government is, that the legislative 
power shall be separate from the judicial/ If the 
legislature would prescribe a different rule for the 
future from that which the courts enforce, it must 
be done by statute, and cannot be done by a man- 
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date to the courts, which leaves the law unchanged 
but seeks to compel the courts to construe and 
apply it, not according to the judicial, but accord¬ 
ing to the legislative, judgment.’’ 

And so with the Act of July 3, 1926. We reiterate: 
It is not a repealing act; it merely attempts to give a 
construction to a prior law, which has been uniformly 
construed by this Court to allow appeals from inter¬ 
locutory orders in criminal cases, but it leaves the old 
law unchanged. “By a mandate” to this Court “which 
leaves the law unchanged,” Congress attempts to say 
that this Court cannot construe “any act of Con¬ 
gress,” however clear its terms may be, as allowing 
appeals to this Court from interlocutory orders in 
criminal cases, although the unchanged law clearly 
does empower this Court to allow such appeals. To 
uphold this act would be to allow the Congress to take 
away, pro tanto, the judicial power of the Court to 
interpret statutes. Stated somewhat differently, such 
legislation, if sustained, would deprive the courts of 
their most important function, and they would thereby 
be shorn of their power to interpret the meaning of 
the words in a statute. 

Said Mr. Justice Harlan, speaking for the Supreme 
Court of the United States in Koshkonong v. Burton , 
104 U. S. 668: 

“When counsel, in Ogden v. Blackledge, 2 
Cranch. 272, 277, announced that, to declare what 
the law is, or has been, is a judicial power, to de¬ 
clare what the law shall be is legislative, and that 
one of the fundamental principles of all our gov¬ 
ernments is that the legislative power shall be 
separate from the judicial, this court interrupted 
them with the observation that it was unnecessary 
to argue that point.” 
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In Koshkonong v. Burton, supra, the Supreme Court 
held unconstitutional an act of the legislature of Wis¬ 
consin which provided that a previous act should not 
be construed to allow interest upon interest. The 
Court said (26 L. Ed., 1. c. 899): 


“It was said by Chancellor Walworth in Sal¬ 
ters v. Tobias, 3 Paige, 344, that ‘In England, 
where there is no constitutional limit to the pow¬ 
ers of Parliament, a declaratory law forms a new 
rule of decision and is valid and binding upon the 
courts, not only as to cases which may subse¬ 
quently occur but also as to pre-existing and 
vested rights. But even then the courts will not 
give it a retrospective operation, so as to deprive 
a party of a vested right, unless the language of 
the law is so plain and explicit as to render it im¬ 
possible to put any other construction upon it. 
In this country, where the legislative power is lim¬ 
ited by written constitutions, declaratory laws, so 
far as they operate upon vested rights, can have 
no legal effect in depriving an individual of his 
rights, or to change the rule of construction as to 
a pre-existing law. Courts will treat such laws 
with all the respect that is due to them as an ex¬ 
pression of the opinion of the individual members 
of the Legislature as to what the rule of law pre¬ 
viously was. But beyond that they can have no 
binding effect; and if the judge is satisfied the 
legislative construction is wrong, he is bound to 
disregard it. 1 * * * Prior to the passage of 
the Act of 1868, the highest judicial tribunal of 
the State had adjudged that when a sum was to 
be paid at a specified time, as interest, that sum 
bore interest from that time until paid. This was 
an adjudication as to what was the local law in 
that class of cases. And the utmost effect to be 
given to a subsequent legislative declaration, as 
to what was the proper meaning of the statutes 
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which had thus been the subject of judicial con¬ 
struction, would be to regard it as an alteration 
of the existing law in its application to future 
transactions, especially where, as was the case in 
the Act of 1868, that declaration was accompanied 
by a distinct provision, in terms, changing the 
pre-existing law.” 

In Stockdale v. Ins. Co., 20 Wall. 331, the Supreme 
Court had before it an act extending, and making retro¬ 
active, the civil war income tax laws. The case is 
authority for the proposition that the legislature 
(1) may impose a retroactive tax, and (2) may ratify 
a prior taxing statute, provided that the prior statute 
has not been differently construed by the Court. In 
that case the Court held that the use of the word 4 ‘con¬ 
strue’ , in the tax-extending and ratifying statute did 
not affect the meaning of the law, but said (p. 333): 

“The paragraph ive have been considering was 
not in its essence an attempt to construe a statute 
differently from what the courts had construed it, 
for no construction on this subject had been given 
by any court.” 

Sec. 226 of the Code, we reiterate, had been con¬ 
strued by this Court many times differently from the 
construction now attempted to be given it by the Act 
of July 3, 1926, and the Committee report expressly 
shows that the new Act was not intended to repeal or 
amend Sec. 226 but only to construe it differently from 
the construction which had been given it for thirty- 
three years by this Court. It is not the intention to 
take away the power of the Court by repeal, but only 
by construction, leaving Sec. 226 to read as it has 
always read. 
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In the Stockdale case the Court, in referring to de¬ 
claratory laws, pointed out that of course the legisla¬ 
tive body could not construe previous statutes in any 
way that would violate the constitutional right of the 
parties concerned. The Stockdale case has been fre¬ 
quently cited in subsequent cases as a case only con¬ 
cerning tax laws and the power of the legislature to 
make them retroactive.. 

In United States v. Stafoff, 260 U. S. 477, at page 
480, the Supreme Court, speaking by Mr. Justice 
Holmes, said: 

“Of course, a statute purporting to declare the 
intent of an earlier one might be of great weight 
in assisting a court when in doubt, although not 
entitled to control judicial action.’’ 

In Pennsylvania v. Wheeling Bridge Company, 18 
How. 421, the court says (page 440): 

“The judicial power is exercised in the decision 
of cases; the legislative, in making general regu¬ 
lations by the enactment of laws. The latter acts 
from considerations of public policy; the former, 
by the pleadings and evidence in a case.” 

In Ogden v. Blackledge, 2 Cranch. 272 (2d L. Ed. 
76), an existing statute of limitations was repealed by 
the Act of 1789; later, in 1799, the legislature passed 
another act declaring that the act of 1789 shall not be 
construed as having repealed said statute. The Su¬ 
preme Court of the United States held that the second 
act was ineffective as a legislative declaration of opin¬ 
ion as to the state of the pre-existing law. 

In U. S. v. Mammoth Oil Co. (D. C., Wyo., June 19, 
1925, 5 Fed. 2d, 330, at page 353), District Judge Ken¬ 
nedy said: 
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“ Little weight can be attached to any declara¬ 
tion of policy by Congress a considerable time 
after the act was passed, especially in view of the 
fact that reports concerning fraud surrounding 
the lease reached the ear of Congress, and dis¬ 
turbed the equilibrium of that body, perhaps 
justly so, because of having no way to legally de¬ 
termine the matter in which it was deeply con¬ 
cerned. That function is vested in the courts/’ 

In United States v. Selberg (D. C. Ohio, February 
13, 1923), 287 Fed. 208, 1. c. 213, the Court said: 

“The foregoing considerations repel all infer¬ 
ences sought to be drawn from the joint resolu¬ 
tion approved March 8, 1922. If, however, this 
joint resolution had declared, or could be con¬ 
strued as intending to declare, that * * * any 
other act or joint resolution of Congress * * * 

were to be construed as meaning that the three - 
year statute of limitations had been repealed or 
its running suspended, then an entirely different 
question would be presented. It would no doubt 
then become the court’s duty, in the exercise of 
its judicial function, to examine the law and to 
determine, after such an examination, the true 
state and meaning of the law. This would be a 
judicial and not a legislative question. A legis¬ 
lature may enact a law, and, if not forbidden by 
the Constitution, may make it apply ex post facto 
or retroactively; but the Legislature may declare 
what the law shall be, but not what it was” (citing 
Koshkonong v. Burton , 104 U. S. 668, and Ogden 
v. Blackledge , 2 Cranch. 272). 

In Gorman v. Sinking Fund Commissioners , one of 
the series of “Virginia Coupon Cases,” 25 Fed. 647, 
650-1, Circuit Judge Hughes said: 
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“As this act was speedily substituted by a later 
one, it is hardly worth while to discuss its valid¬ 
ity. So far as it undertook, in declaring the true 
intent and meaning of a previous statute, to give 
that meaning a retrospective operation, it was 
nugatory. It is not competent for the legislative 
department of a government to declare the mean¬ 
ing of previous statutes for such a purpose. That 
is the province of the courts. If the new statute 
declares the law to mean what the courts declare it 
to mean, then it is useless. If it undertake to give 
the law a meaning different from that given by 
the courts, then it is void. To declare what the 
law is or has been is a judicial function. To de¬ 
clare what it shall be, is legislative. ’’ 

In United States v. Salberg, 287 Fed. 208, District 
Judge Westenhaver in examining the Act of March 8, 
. 1922, which declared “negatively that certain acts and 
joint resolutions of Congress and certain proclama¬ 
tions of the President shall not be construed as having 
a certain effect,’’ said that the determination of the 
meaning of such laws, joint resolutions and proclama¬ 
tions was “the court’s duty, in the exercise of its judi¬ 
cial function,” and— 

“This would be a judicial and not a legislative 
question. A Legislature may enact a law, and, if 
not forbidden by the Constitution, may make it 
apply ex post facto or retroactively; but the Legis¬ 
lature may declare what the law shall be, but not 
what it was.” 

In Aiken v. Western R. Corp., 20 N. Y. 370,1. c. 373, 
the Court said: 

“I entirely concur in the position taken by the 
appellants’ counsel, that the Legislature cannot 
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exercise any Judicial power; that it has no au¬ 
thority to construe laws and charters; the power 
to do this being confided not to the Legislature, 
but to the Judicial branch of the government.” 

In Reiser v. The William Tell Saving Fund Associa¬ 
tion, 39 Pa. St. 143, in speaking of an act by which the 
Legislature gave a construction to a prior law different 
from that which the courts had given, the Court said: 

“It is therefore, in its very terms, an expository 
act. It is an interpretation by one legislature, of 
a statute written by another legislature nine years 
before; and therefore an adjudication of the pri¬ 
vate rights which have arisen under it. And yet 
the former legislature said nothing like this, and 
nothing from which this could be inferred. The 
legislature have certainly no such authority over 
us as to change the laws of language. If given 
language does not express a given meaning, they 
may give us other language that does; but this will 
not change the meaning of the former language. 
In the very nature of language that is impossible. 
It is with, and by virtue of the new expressions, 
that we get the new meaning; and the meaning of 
the law being the law itself, the law can be no older 
than the effectual expression of it. We speak, of 
course, only of statute laws; for customary or 
common law must be in actual operation before 
it can be authoritatively ascertained and ex¬ 
pressed. * * * Arbitrary interpretation is no 
interpretation at all, but only the substitution of 
one man’s language and meaning in place of the 
language and meaning of another. True interpre¬ 
tation is the ascertainment of another’s meaning, 
from his expression, not from our thoughts and 
wishes. We have no expressions in the Act of 
1850 to justify the interpretation put upon it by 
the Act of 1859.” 
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So here, there is nothing in Section 226 of the Code 
to justify the interpretation attempted to be put upon 
that section by the Act of July 3, 1926. Congress has 
not changed the language of Section 226. That lan¬ 
guage remains as before. This Court has judicially 
construed the meaning of that language. “The Legis¬ 
lature have certainly no such authority over” the 
Court “as to change the laws of language. If given 
language does not express a given meaning, they may 
give us other language that does; but this will not 
change the meaning of the former language. In the 
very nature of language that is impossible.” If Con¬ 
gress had desired it could have repealed the law or it 
could have amended it by inserting in it language addi¬ 
tional to or different from that which has been the 
language of the law since 1893. This it did not do. By 
legislative fiat it has attempted to say that the lan¬ 
guage of the law shall not mean what it means. We 
commend to this Court the above quotation from the 
Reiser case on this subject. 

The Court in the Reiser case continues: 

“Yet we understand the legislature of 1859 is 
directing us to adopt this interpretation, and 
therefore to abandon the interpretation which the 
judiciary department of the government has de¬ 
clared to be the true one, and to decide according 
to the Act of 1859, the private rights which have 
arisen under the Act of 1850. This we cannot do. 
The official respect which is due by one depart¬ 
ment of the government to another, and therefore 
by the courts to the legislature, is one of the 
soundest, most conservative, and most necessary 
sentiments of our social nature—we wish there 
might be more of it. Yet this sentiment has led 
this court so far astray that it has sometimes 
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yielded to mere arbitrary legislative interpreta¬ 
tion, and has decided causes, not according to law, 
but according to the direction of the legislature. 
But this has often been repented of, and been fol¬ 
lowed by ‘works meet for repentance:’ 1 Jones 
495; 5 Harris 55, 162; 11 Id. 507; 7 Casey 285; 
9 Id. 495; 4 W. & S. 227; 2 Barr 25. In 0 ’Connor 
v. Warner, 4 W. & S. 227, it is declared by Chief 
Justice Gibson that ‘ # * * a legislative direction 
to perform a judicial function in a particular way, 
would be a direct violation of the constitution, 
which assigns to each organ of the government its 
exclusive function and a limited sphere of action.” 

In Com. v . Warwick, 172 Pa. 140, the court reviewed 
the cases at length, and held that the legislature can¬ 
not pass an expository act to compel the courts for the 
future to adopt a particular construction of a pre¬ 
viously enacted statute, quoting the statement from 
Cooley on Const. Lim. relied on in the brief. 

In Stephenson v. Doe y 8 Blackford’s Reports, Mr. 
Justice Blackford said: 

“In the present case, the Circuit Court deter¬ 
mined that the words ‘beyond the seas,’ in the 
statute of 1831 then in force, meant beyond the 
limits of the state; and we think the decision is 
correct. There could not be the slightest doubt on 
the subject, were it not for the act of 1843; and we 
are satisfied, after much reflection, that that act 
can make no difference. The plaintiff had a right 
to the decision of the Court as to the meaning of 
the statute applicable to his case, independently 
of the declaratory act, which was passed whilst 
the suit was pending. This point is settled by the 
Supreme Court of the United States , where the 
question was, whether an action was barred by a 
statute of limitations of North Carolina , passed in 
1715. Doubts having been entertained whether 
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that act had been repealed or not by an act of 
1789, the legislature, to remove those doubts, 
passed a declaratory act in 1799. The last-named 
act declared that the act of 1789 should not be con¬ 
sidered a repeal of the statute of limitations of 
1715. The suit in which the question arose, as to 
whether the said statute of limitations was re¬ 
pealed, was commenced in 1798, and was pending 
when the declaratory act of 1799 was enacted. The 
Court decided, in direct opposition to the declara¬ 
tory act, that the said statute of limitations was 
repealed by the act of 1789, and that the suit was 
not barred. Ogden v. Blackledge, 2 Cranch, 272. 
If that case is law, and we think it is, the present 
suit cannot be affected by the act of 1843; and 
without that act, the lessors’ claim could not be 
barred by an adverse possession.” 

In Calhoun v. McLendon, 42 Ga. 405, at p. 407, it was 
held that the legislature cannot pass a law saying that 
a single person is the “head of a family,” where the 
courts have previously held otherwise in construing 
the homestead laws. The court said: 

“In the dividing line of power between these co¬ 
ordinate branches we find here the boundary— 
construction belongs to courts, legislation to the 
legislature. We cannot add a line to the law, nor 
can the legislature enlarge or diminish a law by 
construction.” 

In Lincoln Bid. & Sav. Assn. v. Graham , 7 Neb. 173, 
it was held that an expository statute, which is substan¬ 
tially in the nature of a mandate to the courts to con¬ 
strue and apply a former law, not according to judicial, 
but according to legislative judgment, is inoperative 
and cannot control the courts in interpreting the law 
and declaring what it is. 
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In People v. The Board of Supervisors of New York, 
16 N. Y. Rep. 424, speaking of an act by which the 
Legislature attempted to lay down a rule of construc¬ 
tion for the purpose of fixing the intention of a prior 
legislative enactment, the Court said: 

“We habitually look with great respect upon all 
acts of the legislature, and never refuse to give 
them effect except where, upon the fullest consid¬ 
eration, we find that they conflict with the consti¬ 
tution. The act in question, considered as a per¬ 
suasive argument for a particular construction of 
the statute of 1853, loses much of its weight from 
the consideration that the legislative bodies had 
been renewed in the interval between the two en¬ 
actments, and that but a few of the members of 
the legislature of 1853 sat in that of 1855; but if 
this were otherwise, we should feel constrained to 
rely upon the language of the statute which we are 
called upon to interpret, rather than any personal 
assurance as to the intention of its members. The 
acts of the legislature do not rest in any respect 
upon oral tradition. They are committed to writ¬ 
ing, and it is by the written language that their 
sense is to be ascertained. As an authoritative 
mandate in favor of the construction claimed by 
the insurance company we cannot accord to it any 
force whatever. In the division of power among 
the great departments of the government, the duty 
of expounding written laws has been committed 
to the judiciary. The legislature has no judicial 
power, and cannot upon any pretense interpose 
its authority respecting questions of interpreta 
tion pending in the courts. (Citations.) ” 

In Salters v. Tobias, 3 Paige’s Chancery Reports 
338, the Chancellor said: 

“In this country, where the legislative power is 
limited by written constitutions, declaratory laws, 
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so far as they operate upon vested rights, can have 
no legal effect in depriving an individual of his 
rights, or to change the rule of construction as to 
a pre-existing law . Courts will treat such laws 
with all the respect which is due to them as an ex¬ 
pression of the opinions of the individual members 
of the legislature, as to what the rule of law pre¬ 
viously was. But beyond that they can have no 
binding effect; and if the judge is satisfied the 
legislative construction is wrong, he is bound to 
disregard it.” 

In Bingham v. Board of Supervisors, 8 Minn. 390, 
the Court said: 

“It is only the intent of legislature which en¬ 
acts a statute that is to govern courts in the con¬ 
struction thereof. The opinion of a subsequent 
legislature upon the meaning of a statute, is en¬ 
titled to no more weight than that of the same men 
in a private capacity.” 

In Gough v. Pratt, 9 Md. 526, the court says that a 
legislative interpretation of what was the previous 
law, is not binding on the court. 

In People v. Kipley, 171 Ill. 44, 86, the Court says: 

“The power to interpret and construe a statute, 
or to define the meaning of the terms therein, rests 
with the courts, and not with the legislature.” 

In Oakland v. Oakland Water Front Company, 118 
Calif. 160, a statute declaring a municipal boundry to 
have been fixed at a certain place by a prior statute, 
was held invalid as an attempted legislative construc¬ 
tion of a former statute. 

In Andrews v. Beane, 15 R. I. 451, the courts had 
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held that an appeal bond signed only by the attorney 
was void. The legislature passed an act to validate 
such bond given prior to the enactment of the statute. 
The statute was held void as beyond the power of the 
legislature. 

In Union Iron Company v. Pierce , 4 Biss. 327, 24 
Fed. Cas. No. 14367, the charter of a corporation re¬ 
quired its officers annually, between the 1st and 20th 
days of January, to make and publish a certain report. 
The court held that a company incorporated in May, 
1867, was bound to make and publish such report in 
the following January, construing the word “annual¬ 
ly” to mean every year. In April, 1869, after the ac¬ 
tion was brought, the legislature passed an act declar¬ 
ing that the word “annually,” as used in the prior 
statute, “shall be construed to mean once a year after 
such company had been doing business at least twelve 
months,” and it was urged that this legislative con¬ 
struction must govern the court. In reply, the court 
said that there can be no doubt that the legislature in¬ 
tended, in passing the latter act, “to assume the power 
to construe” the former act; and that “it is equally 
certain that the Indiana legislature can exercise no 
such power.” The court further says: 

“The constitution of this state separates the 
powers of the state government into three depart¬ 
ments—the legislative, the executive, and the ju¬ 
dicial—and it prohibits each of these departments 
from exercising the powers conferred on either of 
the others. Now, to make a law is a legislative 
function, which no court can assume; and the con¬ 
struction of a law already made is a judicial act, 
which no legislature can constitutionally perform. 
The amendment in question is a judicial act inso¬ 
far as it attempts to declare the meaning of the 
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term ‘annually’ as it occurs in the 13th Section 
of the old act. This amendment may operate as 
a future rule on subsequent transactions; but it 
can not operate retrospectively and on past 
events. It is a well-established rule of American 
jurisprudence that all declaratory laws, as such, 
are unconstitutional.” 

In the case last cited, the later act did not repeal 
or amend the former statute, but merely attempted to 
construe the word “annually” used therein, contrary 
to the views of the court. While the later act was 
called an amendment, it was really nothing more than 
a construction statute. It construed by mandatory af¬ 
firmative language. The act of July 3, 1926, is not 
even disguised with the name of amendment, but con¬ 
strues in mandatory negative language. In the eye of 
the law, there is no difference between the two stat¬ 
utes, so far as the legislative authority to pass them 
is concerned. Certainly, the corporation had no vested 
right in the construction of the word “annually”, and 
the later statute defining it was not stricken down 
upon that ground, but upon the ground that its con¬ 
struction in the existing latv was the exclusive func¬ 
tion of the court and not within the power of the legis¬ 
lature. 

In Kern v. Supreme Council , 167 Mo. 471, the court 
says: 


“It is not within the power of a later assembly 
to declare that a prior assembly meant something 
it did not say in the laws enacted by it.” 

In Governor v. Porter, 5 Humphr, 165,167, the court 
says: 
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“To the legislature belongs the power of enact¬ 
ing such laws, within the limit of the constitution, 
as the policy of society and its varying interests 
may seem to require. But, after their enactment, 
it is then the province of the judiciary to deter¬ 
mine their meaning, and determine upon their 
construction. Any other doctrine would destroy 
the checks contained in the constitution against 
the abuse of power, and tend to a concentration 
of all power in a single department of the gov¬ 
ernment.’’ 

In Lindsay v. United States Savings Association, 
120 Ala. 156, the court held usurious and void certain 
premiums on building association loans. The legisla¬ 
ture then passed a statute declaring that such pre¬ 
miums, both prior and subsequent, should not be 
treated as usurious, or render such building associa¬ 
tions amenable to such laws. As to prior premiums, 
the statute was held void as expository legislation. 

In Planters Bank v. Black , 19 Miss. 43, 50, it is said 

“Nothing is more clear than it is beyond the 
scope of legislature authority to put a construc¬ 
tion upon its laws which can be obligatory upon 
the court. * * * If then, this be merely a leg¬ 

islative construction of the law, it is of no obli¬ 
gation.” 

The principle for which we contend is so well set¬ 
tled that a myriad of cases could be cited and quoted 
from to sustain it. 

“After all it must be remembered that the 
courts are the final arbiters as to the proper con¬ 
struction of statutes, and in discharging this im¬ 
portant function, they are at liberty to disregard 
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a legislative construction, which, in their judg¬ 
ment, is not a correct exposition of the original 
act.” (36 Cyc. 1143.) 

Judge Cooley admirably sums up the subject in the 
following words: 

“If the legislature would then prescribe a dif¬ 
ferent rule for the future from that which the 
court enforced, it must be done by statute, and 
can not be done by a mandate to the court, which 
leaves the law unchanged, but seeks to compel the 
court to construe and apply it, not according to 
the judicial, but according to the legislative judg¬ 
ment.” Cooley Const. Lim. 7th Edition, page 
137. 

2. The Act of July 3, 1926, Is a Legislative Interfer¬ 

ence With the Result of a Judgment Already 
Rendered by This Court in the Exercise of Its 
Statutorily Conferred Judicial Discretion. 

The pending appeal in the instant case was allowed 
by order of this Court entered prior to the Act of July 

3, 1926. That order was a judicial act, a solemn judg¬ 
ment of this Court, with which, and with the effect of 
which, no subsequent legislative enactment can consti¬ 
tutionally interfere. A statute, the enforcement of 
which would have the effect of nullifying an order of 
court made within the scope of its jurisdiction, is void. 
Central of Georgia Ry. Co. v. Railroad Commission of 
Alabama , 161 Fed. 925 (reversed on other grounds in 
170 Fed. 225, C. C. A.), in which the Court said 
(p. 981): 

“Any doctrine which upholds such power nec¬ 
essarily sustains legislative authority to destroy 
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the judicial power and independence, and ignores 
the constitution, which forbids the legislature to 
exercise any power properly belonging to the 
judiciary.” 

In Wulzen v. Board of Supervisors, 101 Calif. 15, the 
court said (page 24): 

“A legislative act is said to be one which pre¬ 
determines what the law shall be for the regula¬ 
tion of future cases falling for its provisions, 
while a judicial act is a determination of what the 
law is in relation to some existing thing done or 
happened.” 

In Merrill v. Sherburne , 1 N. H. 199, the legislature 
passed an act awarding a new trial in an action which 
had been decided in a court of law, and it was held 
that an act was an exercise of judicial power, operated 
retrospectively, and was void. The statute did not em¬ 
power the court (page 555) to grant or refuse a new 
trial, but directed that “the cause shall be heard 
again.” The court said (page 555) that this amounted 
to “an absolute reversal” of the prior judgment in the 
case . Manifestly that is precisely what the Act of 
Congress now before this Court would amount to if 
upheld. The scholarly opinion of Judge Woodbury 
in Merrill v. Sherburne concerning the distinction be¬ 
tween judicial and legislative powers is quoted at large 
in Cooley's Constitutional Limitations , 112. His lan¬ 
guage is this: 


“* * * A marked difference exists between the 
employments of judicial and legislative tribunals. 
The former decides upon the legality of claims 
and conduct; the latter make rules upon which, in 




connection with the constitution, those decisions 
should be founded. It is the province of judges 
to determine what is law upon existing cases. 
* * * In fine, the law is applied by the one, and 
made by the other. To do the first, therefore, to 
compare the claims of parties with the laws of the 
land before established, is, in its nature, a judi¬ 
cial act. But to do the last, to pass new rules for 
the regulation of new controversies, is in its na¬ 
ture a legislative act; and if those rules interfere 
with the past or the present, and do not look 
wholly to the future, they violate the definition of 
law ‘as a rule of civil conduct.’ Because no rule 
of conduct can, with consistency, operate upon 
what occurred before the rule itself was promul¬ 
gated.” 

In O'Conner v. Warner, 4 Watts. & S. 223, the court 
said (page 227): 

“A legislative mandate to change the settled 
interpretation of a statute and uproot titles de¬ 
pending upon past adjudications, or a legislative 
direction to perform a judicial function in a par¬ 
ticular way, would be a direct violation of the 
constitution, which assigns to each organ of the 
government its exclusive function and a limited 
sphere of action.” 

In West Branch Boom Company v. Dodge, 31 Pa. 

285, the court said; 

“Legislation and interpretation are naturally 
and radically distinct functions. * * * In the 

very nature of things, interpretation follows leg¬ 
islation, and is not to be confounded with it, either 
as an act or as an authority. The duties are as 
distinct as possible, and the performance of them 
is given to different offices; yet without prevent' 
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ing the legislature from embodying, in a statute, 
rules for its interpretation, or from making a new 
law, by changing the application or interpreta¬ 
tion of an old one relative to future cases .’ 9 

But the act of July 3, 1926, attempts to change the 
application and interpretation of the old law relative 
to past and pending cases and not to future cases only. 
Even as to future cases, it is best said (12 C. J. 813) 
that “a legislative body can not compel the courts to 
adopt a particular construction of a law which the leg¬ 
islature permits to remain in force.” 

In the Schooner Aurora Borealis v. Dobbie, 17 Ohio, 
125, at p. 127, the court said: 

“It is the right of the legislature to enact laws, 
and the province of the court to construe them. 
The legislature has no power to enact a law f de¬ 
claring what construction or decision the court 
shall make upon acts under which rights and lia¬ 
bilities have already been acquired or incurred. 
The courts have put a construction upon the first 
acts alluded to, and that construction is binding 
upon all existing cases.” 

In Handley's Estate , 15 Utah 212, the court says 
(page 217): 

“After the court had interpreted or construed 
a statute on the trial of a case, and rendered judg¬ 
ment, the legislature can not affect it by a declara¬ 
tory or explanatory law, giving the law under 
which the decree was. rendered a different con¬ 
struction. To hold that the legislature can, would 
recognize the law-making department as a court 
of errors, with power to overturn all judgments 
and decrees depending upon the interpretation or 
the construction of statute. The purpose of sep- 
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arating and classifying the powers of government, 
and of intrusting the law-making powers to the 
officers of one department and the right to exe¬ 
cute laws to another, and the power to interpretate 
and construe and apply laws to the conduct and 
contentions of mankind to another, was to prevent 
the evils that would arise if all were concentrated 
and held by the same hand. Such a concentra¬ 
tion of power would give to the class of officers 
possessing it absolute power and that would 
amount to a despotism.’ ’ 

So, here, after this Court in this very case has by 
its action in granting the special appeal necessarily 
construed Sec. 226 and rendered judgment in accord¬ 
ance with that construction, the legislature cannot af¬ 
fect this Court’s action by a declaratory or explana¬ 
tory law, giving to Sec. 226, under which the former 
judgment herein was rendered, a different construc¬ 
tion. “To hold that the legislature can, would recog¬ 
nize the law-making department as a court of errors, 
with power to overturn,” this Court’s judgment in this 
very case, which judgment depended “upon the intre- 
pretation or construction of” the applicable statute. 

In Macartney v. Shipherd, 60 Ore. 133, the question 
involved was the validity of a statute validating ap¬ 
peals taken after the time to appeal had elapsed. The 
constitution of Oregon provided for the distribution 
of governmental powers, and prohibited one branch 
from exercising the functions of the other. The legis¬ 
lature passed a statute which, after reciting that cer¬ 
tain sections of the Code had created doubts as to 
whether the time to take an appeal ran from the date 
of the entry of the judgment or from the entry of the 
order granting or denying a new trial, provided that 
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appeals filed within six months after the denial of a 
motion for a new trial should be validated. The act 
was held unconstitutional, as an encroachment on ju¬ 
dicial powers, in that it granted no new right of ap¬ 
peal, but construed former enactments. The court 
says (page 143): 

“The act in question does not profess to give 
to litigants any new right of appeal. It recites 
that there is doubt about the construction of the 
acts of the legislative assembly that have been 
already passed relating to appeals, and based 
upon that alleged doubt, it proceeds to construe 
those previous enactments and to declare their 
meaning validating appeals, notices of which have 
been theretofore served. This is plainly an in¬ 
vasion of the judicial power by the legislative as¬ 
sembly, and is not admissible.’’ 

In 12 C. J. 811, 812, 813, it is said: 

“A declaratory or expository statute is one 
that is passed in order to put an end to a doubt 
as to what is the common law or as to the mean¬ 
ing of another statute. Such statutes are with¬ 
out the sphere of constitutional legislative action 
insofar as any retrospective operation is con¬ 
cerned; and they can neither overturn an inter¬ 
pretation already given by the court, nor bind the 
latter, with respect to the application of the orig¬ 
inal statutes, to transactions which occurred or 
rights of action which accrued prior to the pas¬ 
sage of the declaratory act. * * * Statutes 

granting no new rights but merely construing for¬ 
mer enactment are void as an encroachment on 
the judiciary. * * * A legislative body can 

not compel the courts to adopt a particular con¬ 
struction of a law which the legislature permits 
to remain in force.” 
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Applying the foregoing here, the Act of July 3, 1926, 
does not deal with any “doubt” as to the meeting of 
a prior statute and “put an end thereto,” but does 
attempt to “overturn an interpretation already given” 
by this Court to that statute in a number of cases and 
specifically in this. 

Without further discussion of this phase of the ques¬ 
tion now before this Court (and without repeating the 
excellent argument contained in the brief being sub¬ 
mitted to the Court contemporaneously herewith by 
counsel in No. 4465, the Sinclair-Fall case), we submit 
that to uphold this statute and grant the pending mo¬ 
tion would be to permit the Congress of the United 
States as a court of review to reverse the judicial ac¬ 
tion of this Court in this case. Under our constitu¬ 
tional system such a thing is intolerable. 

3. The Distinction Between the Functions of the 
Legislative and the Judicial Departments Is a 
Vital One. 

It is the exclusive right of the legislature to enact 
statutes. 

It is the exclusive right of the courts to construe 
them. 

The legislature has no more power to tell the courts 
how an existing statute shall be construed than the 
courts have to tell the legislature what statutes shall 
be passed. 

A fortiori , the legislature has no right under the 
guise of construing a prior statute to reverse the ju¬ 
dicial construction thereof in a pending case. 

The constitutional functions of the two bodies are 
separate and distinct and neither can assume or usurp 
the powers of the other. 
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“* * * it is not to be forgotten that ours is 

a government of laws and not of men; and that 
the judicial department has imposed upon it, by 
the constitution, the solemn duty to interpret the 
laws, in the last resort; and however disagreeable 
that duty may be, in cases where its own judg¬ 
ment shall differ from other high functionaries, 
it is not at liberty to surrender, or waive it.” (Per 
Mr. Justice Story, in U. S. v. Dickson, 15 Pet. 141, 
1. c. 162). 

It is appropriate in facing the situation now brought 
to the bar of this Court to recall the ringing words 
of the great Chief Justice Gibson, of Pennsylvania, in 
Be Chastellux v. Fairchild, 3 Harris 18, in which case, 
in 1850, he said: 


i ‘It (power of the legislature) is limited to the 
making of laws; not to the exposition or execu 
tion of them. The functions of the several parts 
of the government are thoroughly separated, and 
distinctly assigned to the principal branches of 
it, the legislature, the executive, and the judiciary, 
which, within their respective departments, are 
equal and co-ordinate. Each derives its author¬ 
ity, mediately or immediately, from the people; 
and eacli is responsible, mediately or immediately, 
to the people for the exercise of it. When either 
shall have usurped the powers of one or both of 
its fellows, then will have been effected a revolu¬ 
tion, not in the foim of the government, but in 
its action. Then will there be a concentration of 
the powers of the government in a single branch 
of it, which, whatever may be the form of the con¬ 
stitution, will be a despotism—a government of 
unlimited, irresponsible, and arbitrary rule. It is 
idle to say the authority of each branch is defined 
and limited in the constitution, if there be not an 
independent power able and willing to enforce the 
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limitations. Experience proves that it is thought¬ 
lessly but habitually violated; and the sacrifice of 
individual right is too remotely connected with 
the objects and contests of the masses to attract 
their attention. 

“From its every position, it is apparent that 
the conservative power is lodged w T ith the judi¬ 
ciary, which, in the exercise of its undoubted 
right, is bound to meet every emergency; else 
causes would be decided not only by the legisla¬ 
ture, but, sometimes, without hearing or evidence. 
# # # 

“It has become the duty of the court to tem¬ 
porize no longer, but to resist, temperately, 
though firmly, any invasion of its province, 
whether great or small. ,, 

The motion now presented to this Court calls for 
the exercise of that duty. 

In United States v. Klein, 80 U. S. 128, 20 L. Ed. 519, 
there was before the Supreme Court an appeal from 
the Court of Claims in a case in which the latter court 
had rendered judgment in favor of claimant. While 
the case was pending Congress by a proviso in the 
legislative, executive and judicial appropriation act 
for the year ending June 30, 1871, enacted that the 
jurisdiction of the Court of Claims, in the first in¬ 
stance, and of the Supreme Court, on appeal, shall 
cease and the Court shall forthwith dismiss suit or 
appeal in any case where the claimant has been granted 
a pardon for any act of rebellion against, or disloyalty 
to, the Government of the United States, unless at the 
time of the acceptance of such pardon there was an 
express disclaimer of the facts of guilt. The Govern¬ 
ment moved to dismiss the appeal pending in the Su¬ 
preme Court on the ground that, during its pendency, 
jurisdiction had been taken away by the afore-men- 
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tioned legislation. The Supreme Court denied the 
motion to dismiss and in a lengthy opinion by Chief 
Justice Chase said, among other things: 

“We must think that Congress has inadver¬ 
tently passed the limit which separates the legis¬ 
lative from the judicial power. It is of vital 
importance that these powers be kept distinct. 
The Constitution provides that the judicial power 
of the United States shall be vested in one Su¬ 
preme Court and such inferior courts as the Con¬ 
gress shall from time to time ordain and establish. 
The same instrument, in the last clause of the same 
article, provides that in all cases other than those 
of original jurisdiction ‘the Supreme Court shall 
have appellate jurisdiction both as to law and fact, 
with such exceptions and under such regulations 
as the Congress shall make/ 

“Congress has already provided that the Su¬ 
preme Court shall have jurisdiction of the judg¬ 
ments of the Court of Claims on appeal. Can it 
prescribe a rule in conformity with which the court 
must deny to itself the jurisdiction thus conferred, 
because and only because its decision, in accord¬ 
ance with settled law, must be adverse to the Gov¬ 
ernment and favorable to the suitor? This ques¬ 
tion seems to us to answer itself.” 

The Supreme Court of the United States in Kil- 
bourn v. Thompson , 103 U. S. 168, 26 L. Ed. 377, 387, 
in calling attention to the vital importance of a strict 
observance of the independence of the three great de¬ 
partments of our Government and of the cardinal 
principle that those entrusted with power in any one 
of these departments shall not be permitted to en¬ 
croach upon the powers confided to the others, re¬ 
marked that while “It may be said that these are 
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truisms which need no repetition here to give them 
force,’ ’ experience has shown that attempts have been 
made to effect such encroachments, “and it is believed 
not always without success.’’ It is apt here, in view 
of the attempted legislation upon which the Govern¬ 
ment bases its motion to dismiss this appeal, to revert 
to the “truisms” which cannot be too often repeated 
and which Mr. Justice Miller in Kilbourn v . Thompson, 
supra , states as follows: 

“It is believed to be one of the chief merits of 
the American system of written constitutional law, 
that all the powers entrusted to governments, 
whether state or national, are divided into the 
three grand departments of the executive, the leg¬ 
islative and the judicial. That fhe functions ap¬ 
propriate to each of these branches of government 
shall be vested in a separate body of public ser¬ 
vants, and that the perfection of the system re¬ 
quires that the lines which separate and divide 
these departments shall be broadly and clearly 
defined. It is also essential to the successful work¬ 
ing of this system, that the persons entrusted with 
power in any one of these branches shall not be 
permitted to encroach upon the powers confided 
to the others, but that each shall by the law of its 
creation be limited to the exercise of the powers 
appropriate to its own department and no other. 
* * * The Constitution declares that the judi¬ 
cial power of the United States shall be vested in 
one Supreme Court, and in such inferior courts 
as the Congress may from time to time ordain. 
If what we have said of the division of the powers 
of the Government among the three departments 
be sound, this is equivalent to a declaration that 
no judicial power is vested in the Congress or 
either branch of it, save in the cases specifically 
enumerated to which we have referred.” 


\ 
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4. Conclusion: The Motion to Dismiss Should Be 

Denied. 

The vital distinction between the legislative and ju¬ 
dicial branches of our Government, above discussed, 
would be lost sight of by the upholding of the Act of 
July 3, 1926, and the granting of the motion now pre¬ 
sented. 

The judiciary cannot consent that its province shall 
be invaded by either of the other departments of the 
Government. To grant this motion would be to give 
that consent. 

It is respectfully submitted that the motion to dis¬ 
miss the special appeals should be denied. 

Frank J. Hogan, 

Frederic R. Kellogg, 
Joseph J. Cotter, 

Harold Walker, 

William H. Donovan, 
Attorneys for Edward L. Doheny , 

Appellant. 
Henry A. Wise, 

Levi Cooke, 

Geo. R. Beneman, 
Attorneys for Albert B . Fall , 

Appellant . 

Washington, D. C., 

August 18, 1926. 


APPENDIX. 


Reports on Senate Bill 4331 (Act of July 3, 1926), 
67th Cong., 2d Session: 

1. From the Committee on the Judiciary, United States 

Senate, Report No. 926; 

2. From the Committee on the Judiciary, House of 

Representatives, Report No. 1363. 
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SENATE 

69th Congress, 1st Session 
Report No. 926 

PROHIBITING AN APPEAL TO THE COURT OF 
APPEALS OF THE DISTRICT OF COLUM¬ 
BIA FROM ANY INTERLOCUTORY ORDER 
IN A CRIMINAL ACTION 


May 21 (Calendar Day, May 25), 1926.—Ordered to 

be printed. 


Mr. Cummins, from the Committee on the Judiciary, 

submitted the following 

REPORT 
[To accompany S. 4331] 

This bill is rendered necessary by reason of the con¬ 
struction given to section 226 of the Code of the Dis¬ 
trict of Columbia, as follows: 

Any party aggrieved by any final order, judg¬ 
ment, or decree of the Supreme Court of the Dis¬ 
trict of Columbia, or of any justice thereof, 
including any final order or judgment in any case 
heard on appeal from a justice of the peace, may 
appeal therefrom to the said court of appeals; and 
upon such appeal the court of appeals shall review 
such order, judgment, or decree and affirm, re¬ 
verse, or modify the same as shall be just, except 
as provided in the following sections. Appeals 
shall also be allowed to the said court of appeals 
from all interlocutory orders of the Supreme 
Court of the District of Columbia, or by any jus- 



47 


tice thereof, whereby the possession of property is 
changed or affected, such as orders for the ap¬ 
pointment of receivers, granting injunctions, dis¬ 
solving writs of attachment, and the like; and also 
from any other interlocutory order, in the discre¬ 
tion of the said court of appeals, whenever it is 
made to appear to said court upon petition that it 
will be in the interest of justice to allow such 
appeal. 

It will be noticed that by the concluding clause the 
court of appeals may, in its discretion, allow an appeal 
from any interlocutory order. It seems quite likely 
that in the enactment of section 226 civil proceedings 
alone were contemplated, as an appeal from an inter¬ 
locutory order in a criminal case is an anomaly. No 
such procedure is authorized or tolerated in the Fed¬ 
eral system generally; it is believed that it is sanc¬ 
tioned in few, if in any, of the States; it was unknown 
at the common law and no reason appears why it 
should obtain in the District of Columbia. Promptness 
in the dispatch of the criminal business of the courts 
is by all recognized as in the highest degree desirable. 
Greater expedition is demanded by a wholesome public 
opinion. If there is error in the action of the court in 
any interlocutory order, it may be reviewed on appeal 
from the final judgment. The law should be made, and 
it is intended to be, applicable to pending appeals. No 
doubt can be raised of the power of Congress to make 
the law contemplated by the bill so retrospective in its 
operation. 
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HOUSE OF REPRESENTATIVES 

69th Congress, 1st Session 
Report No. 1363 

APPEALS FROM INTERLOCUTORY ORDERS IN 
CRIMINAL CASES IN THE DISTRICT OF 
COLUMBIA 


June 3, 1926.—Referred to the House Calendar and 

order to be printed 


Mr. Graham, from the Committee on the Judiciary, 

submitted the following 

REPORT 
[To accompany S. 4331] 

The Committee on the Judiciary, to whom was re¬ 
ferred the bill S. 4331, after consideration reports the 
same favorably and recommends that the bill do pass. 

Section 226 of the Code of Law of the District of 
Columbia provides inter alia— 

Appeals shall also be allowed to said court of 
appeals from all interlocutory orders of the Su¬ 
preme Court of the District of Columbia, or by any 
justice thereof, whereby the possession of prop¬ 
erty is changed or affected, such as orders for the 
appointment of receivers, granting injunctions, 
dissolving writs of attachment, and the like; and 
also from any other interlocutory order, in the 
discretion of the said court of appeals, whenever 
it is made to appear to said court upon petition 
that it will be in the interest of justice to allow 
such appeal. 
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Under this section the Court of Appeals of the Dis¬ 
trict of Columbia has decided that it has jurisdiction 
to entertain appeals from interlocutory orders of the 
Supreme Court of the District of Columbia in criminal 
cases. This practice is contrary to the fundamental 
principles of the law relating to appeals and contrary 
to the general practice in criminal cases. 

The general rule is set forth in volume 3 of Corpus 
Juris, section 256, as follows: 

At common law, as we have seen, a writ of error 
will lie only to a final judgment or an award in the 
nature of a final judgment, and the statutes gen¬ 
erally provide that, except as otherwise provided, 
appeals, writs of error, exceptions, etc., may be 
taken only from or to final judgments, orders, or 
decrees. 

Section 258 defines a final judgment as follows: 

A final judgment, order, or decree has been vari¬ 
ously defined or held to be one that either termi¬ 
nates the action itself, or decides some matter 
litigated by the parties, or operates to divest some 
right, in such manner as to put it out of the power 
of the court making the same, after the expiration 
of the term, to place the parties in their original 
condition; a judgment that has terminated the liti¬ 
gation between the parties in the court rendering 
it; one which decides all the points in controversy 
between the parties, and which, disposing of all 
the issues not previously disposed of by interlocu¬ 
tory judgments, is the last judgment rendered in 
the case. 

The rule is the same civil and criminal cases, and 
appeals from interlocutory judgments or decrees exist 
only when authorized by statute and the allowance of 
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such appeals has been given in civil cases but has not 
been recognized or provided for in criminal cases. The 
construction placed on the section of the District Code 
by the court is unusual and makes the practice in the 
District out of harmony with that obtaining elsewhere. 

This bill does not seek to change this section of the 
code, but merely provides that it shall not be so con¬ 
strued as to empower the Court of Appeals of the Dis¬ 
trict of Columbia to allow an appeal from any inter¬ 
locutory order entered in any criminal action or pro¬ 
ceeding. Delay in criminal cases is already a grave 
subject of general criticism and to allow appeals in 
interlocutory matters would serve to bring the admin¬ 
istration of criminal law into greater discredit. 

The language of this section is so broad that it per¬ 
mits perhaps of the judicial construction recognized 
and applied to the cases growing out of the recent oil 
scandal. This bill is intended to correct this construc¬ 
tion of the law, and destroy the anomalous practice 
which is thereby created. While the language of the 
bill is “nothing contained in any act of Congress,’' 
etc., yet it is aimed primarily at the law and practice 
in the District of Columbia. 


9 
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IN THE 


Court of Apprttlo, liatrirt of Columbia 

April Term, 1926 • 


No. 4465 


Harry F. Sinclair and Albert B. Fall, 

Appellants , 

v. 

United States, 

Appellee. 


Special Calendar No. — 


REPLY AND ARGUMENT OF APPELLANTS, 
HARRY F. SINCLAIR AND ALBERT B. 
FALL, IN OPPOSITION TO THE MOTION 
TO DISMISS 


PRELIMINARY 

The appellants in the above-entitled cause, Harry F. 
Sinclair and Albert B. Fall, by their respective attor- 


2 


neys, submit this, their reply and argument in opposi¬ 
tion to the motion of the United States to dismiss the 
appeal pending in said cause. 

It will be observed that the motion of the United 
States is based upon the assumption that the Act of 
Congress approved July 3, 1926, is a valid exercise of 
the legislative power of the Congress of the United 
States. In fact, the motion asserts that the court is 
moved to dismiss the appeal “ because it is manifest 
that the Court now lacks jurisdiction of the cause by 
reason of the Act of Congress, approved July 3,1926.” 
At the outset, we challenge the position of the United 
States, and maintain that the said act of Congress does 
not deprive the court of jurisdiction to hear and deter¬ 
mine the appeal now pending and undetermined in this 
court. At the threshold of the consideration of the 
questions presented, it is essential that the court have 
in mind the provisions of the statute authorizing and 
empowering the court to allow the appeal which is now 
sought to be dismissed, as well as the legislative his¬ 
tory of the act of Congress upon which the motion to 
dismiss is based, and the real purpose and intent of 
said act of Congress. 

Judicial Construction of Section 226 of the Code 

The section of the Code of the District of Columbia 
which is sought to be interpreted by the Act of Con¬ 
gress of July 3, 1926, is as follows: 

“Sec. 226, JURISDICTION.—Any party ag¬ 
grieved by any final order, judgment, or decree of 
the supreme court of the District of Columbia, or 
of any justice thereof, including any final order or 
judgment in any case heard on appeal from a 
justice of the peace, may appeal therefrom to the 
said court of appeals; and upon such appeal the 


court of appeals shall review such order, judg¬ 
ment, or decree, and affirm, reverse, or modify the 
same as shall be just, except as provided in the 
following sections. Appeals shall also be al¬ 
lowed to said court of appeals from all interloc¬ 
utory orders of the supreme court of the District 
of Columbia, or by any justice thereof, whereby 
the possession of property is changed or affected, 
such as orders for the appointment of receivers, 
granting injunctions, dissolving writs of attach¬ 
ment, and the like; and also from any other inter¬ 
locutory order, in the discretion of the said court 
of appeals, whenever it is made to appear to said 
court upon petition that it will be in the interest 
of justice to allow such appeal.” 

It will be noted that this section of the Code pro¬ 
vides for appeals as a matter of right from final or¬ 
ders, judgments and decrees of the Supreme Court of 
the District of Columbia; also provides that appeals 
shall be allowed from all interlocutory orders of said 
court in certain enumerated cases; and concludes: ‘ ‘ and 
also from any other interlocutory order, in the discre¬ 
tion of the said court of appeals, whenever it is made 
to appear to said court upon petition that it will be in 
the interest of justice to allow such appeal.” This 
quoted portion of Section 226 of the Code is but a re¬ 
enactment of the Act of Congress approved February 
9, 1893 (27 Stats. 434), being the law under which this 
court was created. Soon after the creation of this 
court, it was called upon to interpret the language of 
the statute which is now sought to be judicially inter¬ 
preted by the Act of Congress of July 3, 1926. In the 
case of Ainsworth v. United States, 1 App. D. C. 518, 
this court judicially determined that it had the power 
to allow a special appeal from an interlocutory order 
in a criminal case “whenever it is made to appear to 
said court upon petition that it will be in the interest of 
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justice to allow such appeal / 9 This has been the law 
of this jurisdiction from the decision of that case until 
the present time. 

Legislative History of the Act of July 3, 1926 

The proceedings in the Senate of the United States 
reveal that Senate Bill No. 4331 (Act of Congress ap¬ 
proved July 3, 1926) was introduced by Senator 
Walsh of Montana, and was passed by the Senate on 
May 25, 1926, with unanimous consent and without de¬ 
bate. 

Congressional Record, p. 9899, 69th Cong. 1st Ses., 
(Proceedings in the Senate on May 25, 1926): 

“APPEALS IN THE DISTRICT FROM INTER¬ 
LOCUTORY ORDERS IN CRIMINAL AC¬ 
TIONS. 

“Mr. Cummins. Mr. President, from the Com¬ 
mittee on the Judiciary, I report back favorably 
without amendment the bill (S. 4331) prohibiting 
an appeal to the Court of Appeals of the District 
of Columbia from any interlocutory order in a 
criminal action, and I submit a report (No. 926) 
thereon. I call the attention of the Senator from 
Montana (Mr. Walsh) to the bill. 

“Mr. Walsh. Mr. President, as this is a mat¬ 
ter of some urgency I ask unanimous consent for 
the immediate consideration of the bill. 

“Mr. Curtis. Was it a unanimous report from 
‘ the committee! 

“Mr. Walsh. It was. 

“The Vice-President: Is there objection to the 
immediate consideration of the bill! 

“There being no objection, the bill was consid¬ 
ered as in Committee of the Whole and was read, 
as follows: 
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4 ‘Be it enacted, etc., That nothing contained in 
any act of Congress shall be construed to empower 
the Court of Appeals of the District of Columbia 
to allow an appeal from any interlocutory order 
entered in any criminal action or proceeding or to 
entertain any such appeal heretofore or hereafter 
allowed or taken. 

“The bill was reported to the Senate without 
amendment, ordered to be engrossed for a third 
reading, read the third time, and passed / 9 

When Senate Bill No. 4331 reached the House of 
Representatives, it was referred to the Committee on 
the Judiciary. On June 3, 1926, the chairman of the 
House Judiciary Committee submitted the following 
report: 

“REPORT 

“(To accompany S. 4331) 

4 4 The Committee on the Judiciary, to whom was 
referred the bill S. 4331, after consideration re¬ 
ports the same favorably and recommends that 
the bill do pass. 

4 4 Section 226 of the Code of Law of the District 
of Columbia provides inter alia— 

44 ‘Appeals shall also be allowed to said court of 
appeals from all interlocutory orders of the Su¬ 
preme Court of the District of Columbia, or by 
any justice thereof, whereby the possession of 
property is changed or affected, such as orders 
for the appointment of receivers, granting injunc¬ 
tions, dissolving writs of attachment, and the like; 
and also from any other interlocutory order, in 
the discretion of the said court of appeals, when¬ 
ever it is made to appear to said court upon peti¬ 
tion that it will be in the interest of justice to al 
low such appeal/ ” 


“ Under this section the Court of Appeals of 
the District of Columbia has decided that it has 
jurisdiction to entertain appeals from interloc¬ 
utory orders of the Supreme Court of the Dis¬ 
trict of Columbia in criminal cases. This prac¬ 
tice is contrary to the fundamental principles of 
the law relating to appeals and contrary to the 
general practice in criminal cases. 

“The general rule is set forth in volume 3 of 
Corpus Juris, section 256, as follows: 

“ 4 At common law, as we have seen, a writ of error 
will lie only to a final judgment, or an award in 
the nature of a final judgment, and the statutes 
generally provide that, except as otherwise pro¬ 
vided, appeals, writs of error, exceptions, etc., 
may be taken only from or to final judgments, or¬ 
ders, or decrees.’ ” 

“Section 258 defines a final judgment as fol¬ 
lows : 

“ ‘A final judgment, order, or decree has been 
variously defined or held to be one that either 
terminates the action itself, or decides some mat¬ 
ter litigated by the parties, or operates to divest 
some right, in such manner as to put it out of the 
power of the court making the same, after the 
expiration of the term, to place the parties in their 
original condition; a judgment that has termin¬ 
ated the litigation between the parties in the court 
rendering it; one which decides all the points in 
controversy between the parties, and which, dis¬ 
posing of all the issues not previously disposed 
of by interlocutory judgments, is the last judg¬ 
ment rendered in the case. ’ ’ 

“The rule is the same in civil and criminal 
cases, and appeals from interlocutory judgments 
or decrees exist only when authorized by statute 


and the allowance of such appeals has been given 
in civil cases but has not been recognized or pro¬ 
vided for in criminal cases. The construction 
placed on the section of the District Code by the 
court is unusual and makes the practice in the 
District out of harmony with that obtaining else¬ 
where. 

“This hill does not seek to change this section 
of the code, hut merely provides that it shall not 
be so construed as to empower the Court of Ap¬ 
peals of the District of Columbia to allow an ap¬ 
peal from any interlocutory order entered in any 
criminal action or proceeding . Delay in criminal 
cases is already a grave subject of general criti¬ 
cism and to allow appeals in interlocutory matters 
would serve to bring the administration of crimi¬ 
nal law into greater discredit. 

“The language of this section is so broad that 
it permits perhaps of the judicial construction 
recognized and applied to the cases growing out 
of the recent oil scandal. This bill is intended to 
correct this construction of the law, and destroy 
the anomalous practice which is thereby created. 
While the language of the bill is ‘nothing con¬ 
tained in any act of Congress, ’ etc., yet it is aimed 
primarily at the law and practice in the District 
of Columbia.” (Italics ours.) 

On July 3, 1926, which was the closing day of the 
First Session of the Sixty-ninth Congress, Senate Bill 
No. 4331 was taken up by the House of Representa¬ 
tives on motion of the chairman of the Judiciary Com¬ 
mittee to suspend the rules and pass the bill. Pur¬ 
suant to this motion, the rules were suspended and 
the bill passed without debate. 

Congressional Record, p. 12820, 69th Cong., 1st Ses. 
(Proceedings in the House on July 3, 1926): 
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“APPEALS FROM INTERLOCUTORY 
ORDERS IN CRIMINAL CASES 

“Mr. Graham. Mr. Speaker, I move to sus¬ 
pend the rules and pass the bill (S. 4331) prohibit¬ 
ing an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia from any interlocutory order in 
a criminal action, which I send to the desk and ask 
to have read. 

“The Clerk read, as follows: 

“Be it enacted, etc. That nothing contained in 
any act of Congress shall be construed to empower 
the Court of Appeals of the District of Columbia 
to allow an appeal from any interlocutory order 
entered in any criminal action or proceeding or to 
entertain any such appeal heretofore or hereafter 
allowed or taken. 

“The Speaker. Is a second demanded? If not 
the question is on the motion of the gentleman 
from Pennsylvania to suspend the rules and pass 
the bill. 

“The question was taken. 

“The Speaker. In the opinion of the Chair, 
two-thirds having voted in favor thereof, the rules 
are suspended and the bill is passed.’* 

In passing, we cannot refrain from commenting 
upon the fact that legislation of such vast importance 
and far-reaching effect, as will be later shown, should 
have passed both Houses of Congress with such slight 
consideration. 

The report of the chairman of the Judiciary Com¬ 
mittee of the House of Representatives states, “This 
bill does not seek to change this section of the Code, but 
merely provides that it shall not be so construed to 
empower the Court of Appeals of the District of Co¬ 
lumbia to allow an appeal from an interlocutory order 


entered in any criminal action or proceeding * * 
Again, the report states, * ‘ The language of this section 
is so broad that it permits perhaps of the judicial con¬ 
struction recognized and applied to the cases growing 
out of the recent oil scandal.” It will thus be seen 
that, while Congress recognized that this court had the 
power and authority, under Section 226 of the Code, 
to allow the pending appeal, nevertheless Congress un¬ 
dertakes to arrogate to itself power to review the 
judgment of this court, to give to the statute a con¬ 
struction different from that placed upon it by the 
court—all with a view of depriving the court of juris¬ 
diction to hear and determine a particular case. 

It will be observed from the report of the chairman 
of the Judiciary Committee of the House of Repre¬ 
sentatives that: 

(1) The bill originated as a result of the cases grow¬ 
ing out of what is termed ‘ ‘ the recent oil scandal ; 9 9 

(2) The bill was not intended to amend, alter or 
change any existing law. 

(3) The bill was intended to alter a construction of 
law which had theretofore been given a general statute 
by this court and applied in the so-called “oil cases.” 

Stripped of all subterfuge and obscurity the legis¬ 
lative history of the act of Congress of July 3, 1926, 
discloses that the said act of Congress was enacted 
solely for the purpose of attempting to deprive the 
court of jurisdiction to hear and determine the instant 
case as well as the case of Edward L. Doheny and Al¬ 
bert B. Fall v. United States, No. 4462, likewise pend¬ 
ing and undetermined in this court, these being cases 
arising out of transactions which the Congress has 
seemed pleased to style the “oil scandals.” 

As will be later pointed out, this legislation is op- 


10 


posed to all principles of natural justice, and violative 
of the fundamental principles upon which this govern¬ 
ment is founded. 

ARGUMENT 

It will be observed that the Act of Congress of July 
3, 1926, does not undertake to repeal Section 226 of 
the Code, either expressly or impliedly; notwithstand¬ 
ing the enactment of the legislation which forms the 
basis of the motion to dismiss, Section 226 of the Code 
remains unrepealed and unamended. In other words, 
the Congress of the United States, by the enactment 
of the Act of July 3, 1926, undertook to act in a judi¬ 
cial capacity, to sit as a court in reviewing the judg¬ 
ment of this court, and by its mandate is seeking to 
direct this court to reverse and set aside its solemn 
judicial determination. 

Again, w r e repeat, Section 226 of the Code author¬ 
izes the court in its discretion to allow appeals from 
interlocutory orders “ whenever it is made to appear 
to said court upon petition that it will be in the in¬ 
terest of justice to allow such appeal.’’ When this 
court judicially determined that it was “in the interest 
of justice” to allow this appeal, the court decided 
everything that could be decided by it under the power 
conferred by the quoted clause of Section 226 of the 
Code. There is nothing left for this court to decide 
under Section 226 of the Code. The court having de¬ 
termined that the appeal should be allowed because it 
was “in the interest of justice” so to do, this judg¬ 
ment of the court became a final judicial determina¬ 
tion, insofar as the allowance of this appeal is con¬ 
cerned. The decision of this court cannot be reversed 
or set aside by an act of Congress. 
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In Parish v. Hedges, 34 App. D. C. 21, which 
was a hearing on an appeal (specially allowed) from 
an order of the Supreme Court of the District of Co¬ 
lumbia sitting as a probate court, Mr. Justice Robb, 
speaking for the court, said (p. 30): 

“Under the law of its creation (act of Feb. 9, 1893, 
27 Stat. at L. 434, chap. 74), this court is authorized to 
allow an appeal from any interlocutory order of the 
supreme court of the District, or of any justice there¬ 
of, whenever it is made to appear to this court, upon 
petition, that it will be in the interest of justice to al¬ 
low such an appeal. * * * 

“* * * In allowing an appeal from this order, 

this court exercised the discretion intrusted to it by 
statutey and that discretion ccmnot be questioned 
here.” (Italics ours in latter paragraph.) 

Moreover, Section 226 of the Code empowered thifr 
court in its discretion to allow a special appeal when¬ 
ever it might appear to the court to be ‘ ‘in the interest 
of justice.” In allowing the appeal in this case, this 
court exercised the discretion reposed in it by the pro¬ 
visions of the Code. We maintain that Congress cannot 
review or reverse that exercise of judicial discretion. 
Again, we maintain, that the court having determined 
that “it will be in the interest of justice” to allow this 
appeal, this determination cannot be revised or re¬ 
versed by an act of Congress. This determination by 
the Court of Appeals in its discretion under Section 
226 is a judicial determination, and is past and closed, 
and cannot be reopened or revised by an act of Con¬ 
gress. 

We desire to emphasize the point that the allowance 
of the appeal in this case upon the judicial determina- 
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tion of the court is in no wise similar to an ordinary 
appeal existing as a matter of right by statutory enact¬ 
ment. In the case where the statute allows an appeal 
as matter of right, the law confers upon the party the 
right of appeal, and the Congress by amending or re¬ 
pealing the law may destroy the appeal because it 
rests solely on the law as a matter of right. In this 
case, the appeal rests upon a judicial determination of 
this court made “in its discretion/’ and “in the inter¬ 
est of justice,” under a statute which remains in full 
force and effect, and which Congress did not attempt 
to alter or amend. Indeed, the report of the chairman 
of the Judiciary Committee of the House of Represen¬ 
tatives, supra, asserts, “This bill does not seek to 
change this section of the Code. * * *” 

Obviously, this court was clothed with ample power 
and authority to grant the appeal in the instant case. 
The court, by judicial determination, having allowed 
the appeal, the questions presented on said appeal are 
legally and constitutionally pending before this court 
to be heard upon the merits, and the Act of Congress 
of July 3, 1926, is ineffectual to deprive this court of 
the power and authority to hear and determine said 
appeal. Moreover, this court having exercised its dis¬ 
cretion in allowing the appeal “in the interest of jus¬ 
tice/’ and Congress being without power or authority 
to review or reverse this judicial determination, all 
that remains is that this court proceed with the hear¬ 
ing and determination of said appeal on its merits. 
The jurisdiction to hear and determine such appeal 
has ,been fully established by the judicial determina¬ 
tion of this court in allowing the appeal in the exercise 
of its discretion “in the interest of justice” under Sec¬ 
tion 226 of the Code. This court having jurisdiction 


13 


which was acquired by a judicial determination under 
Section 226 of the Code, and not by an appeal allowed 
as a matter of right by statute, such jurisdiction can 
not be disturbed or destroyed by an attempt to re¬ 
verse by an act of Congress such judicial determina¬ 
tion. 

In addition, the appeal having been allowed by ju¬ 
dicial determination of the court, such judicial deter¬ 
mination of the court becomes the judgment of the 
court, in which the appellants have a vested right 
which cannot be destroyed by the act of Congress of 
July 3, 1926. 

McCullough v. Commonwealth of Virginia , 172 
U. S. 102; 43 L. ed. 382: 

Error to the Supreme Court of Appeals of Virginia 
to review a judgment of said court in favor of 
the Commonwealth of Virginia which reversed the 
lower court in that state and dismissed the petition of 
A. A. McCullough to establish the genuineness of cer¬ 
tain coupons tendered in payment of taxes. Reversed 
and remanded. 

Mr. Justice Brewer, in delivering the opinion of 
the Court, said (at pp. 389-390) (L. ed.): 

“Finally, it is urged that since the judgment in the 
trial court and prior to the decision in the court of ap¬ 
peals the general assembly of the state of Virginia 
passed an act (Citation) in terms repealing the statute 
authorizing this particular form of suit; that no state 
can be sued without its own consent; that such consent 
has thus been withdrawn, and therefore the whole pro¬ 
ceeding abates and this suit must be dismissed. It is 
true that such an act was passed, and that in Maury v. 
Commonwealth, 92 Va. 310, its validity was sustained 
by the court of appeals, but the judgment in this case 



did not go upon the effect of that repealing statute. It 
was not noticed in the opinion, and the decision was not 
that the suit abate by reason of the repeal of the stat¬ 
ute authorizing it, but that the judgment of the trial 
court be reversed, and a new judgment entered against 
the petitioner for costs. If the action had abated it 
was error to render judgment against him for costs. 

“But there are more substantial reasons than this 
for not entertaining this motion. At the time the judg¬ 
ment was rendered in the circuit court of the city of 
Norfolk the act of 1882 was in force, and the judgment 
was rightfully entered under the authority of that act. 
The writ of error to the court of appeals of the state 
brought the validity of that judgment into review, and 
the question presented to that court was whether at the 
time it was rendered it was rightful or not. If right¬ 
ful the plaintiff therein had a vested right which no 
state legislation could disturb. It is not ivithin the 
poiver of a legislature to- take away rights which have 
been once vested by a judgment. Legislation may act 
on subsequent proceedings, may abate actions pend¬ 
ingbut when those actions have passed into judgment 
the power of the legislature to disturb the rights cre¬ 
ated thereby ceases. So, properly, the court of ap¬ 
peals, in considering the question of the validity of this 
judgment, took no notice of the subsequent repeal of 
of the act under which the judgment was obtained, and 
the inquiry in this court is not what effect the repeal¬ 
ing act of 1894 had upon proceedings initiated there¬ 
after, or pending at that time, but whether such a re¬ 
peal divested a plaintiff in a judgment of the rights 
acquired by that judgment. And in that respect we 
have no doubt that the rights acquired by the judgment 
under the act of 1882 were not disturbed by a subse¬ 
quent repeal of the statute.’’ (Italics ours.) 

It will be noted that by the Act of July 3, 1926, the 
Congress does not pretend to say that this court did 
not exercise its discretion in allowing the pending ap¬ 
peal, or that this court abused its discretion in allowing 
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the appeal, or that the appeal was not allowed in the 
interest of justice. Had Congress attempted to do so, 
it would have been trespassing upon sacred ground 
which happily, by the mandate of the Constitution, is 
protected from invasion by Congress. 

If Congress may not reverse the order of this court, 
founded upon a judicial determination, made “in its 
discretion’’ and “in the interest of justice,” by what 
authority may Congress say that, having thus acquired 
jurisdiction, the court may not determine the merits of 
the appeal? 

The right to decide the appeal on its merits is in¬ 
herent in the court after the proper allowance of the 
appeal. The allowance of the appeal may, and un¬ 
doubtedly does, require a judicial determination un¬ 
der Section 226 of the Code, and therefore requires a 
construction of that section. But, when that construc¬ 
tion has once been made by judicial determination, the 
Congress is without power or authority to alter that 
construction, or to reverse the judicial determination 
made in this case. The language of the Act of July 3, 
1926, can have no effect upon the right of the court to 
finally adjudicate the appeal on its merits, once the 
court has by judicial determination allowed the ap¬ 
peal. The right to make a judicial determination upon 
the merits of the appeal is inherent in the court after a 
judicial determination granting the appeal. There is 
nothing in Section 226 of the Code relating to a deci¬ 
sion on the merits after the appeal is allowed in a given 
case. Jurisdiction becomes absolute, once the judicial 
determination is made allowing the appeal, and the 
court, because it is a court, has acquired jurisdiction 
(and, not by reason of the provisions of Section 226 of 
the Code), and is empowered to adjudicate the appeal 
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on its merits, and the Act of Congress of July 3,1926, 
does not disturb or destroy, and cannot disturb or de¬ 
stroy, that inherent power in the court. 

It will be noted that the first part of the Act of Con¬ 
gress of July 3, 1926, declares that no act of Congress 
shall be construed to empower the Court of Appeals “to 
allow an appeal from any interlocutory order entered 
in any criminal action or proceeding. ’ ’ Thus far, the 
act of Congress was dealing, insofar as this case is 
concerned, with matters which had already been judi¬ 
cially and legally determined; that is, the appeal had 
already been allowed from an interlocutory order in a 
criminal action, and this court had exercised the au¬ 
thority and discretion conferred upon it by Section 
226 of the Code to allow such appeal, and nothing re¬ 
mained to be done to perfect the allowance of such ap¬ 
peal from such interlocutory order in a criminal action. 
Obviously, as to this closed adjudication of the court, 
and its full and complete judicial determination under 
the provisions of Section 226 of the Code, no act of 
Congress could operate as a recission or reversal. 

The remaining portion of the Act of Congress of 
July 3,1926, provides: “or to entertain any such appeal 
heretofore or hereafter taken or allowed .’’ This por¬ 
tion of the said act of Congress is wholly ineffective to 
disturb or destroy an appeal already allowed under 
the full exercise of the authority and discretion con¬ 
ferred upon this court by Section 226 of the Code, be¬ 
cause the said act of Congress does not purport to add 
any new legislation to the subject, does not purport to 
enact any amendments, nor does it purport to legislate, 
in a true sense, with respect to the jurisdiction of the 
court, but, on the contrary, is an attempted invasion of 
the domain of the judiciary by the Congress undertak- 
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ing to exercise a judicial function in violation of the 
plain meaning of the Constitution. As this court, act¬ 
ing with full and complete authority, has already ex¬ 
hausted its authority so far as allowing the appeal is 
concerned, and as Congress is not within its rights in 
attempting to review and reverse such an order of this 
court, by what right can Congress claim the authority 
to declare that an appeal thus allowed in the dis¬ 
cretion of the Court, and “in the interest of justice,’’ 
can be withdrawn from the consideration of the court 
and its further hearing prohibited by a mere decla¬ 
ration such as that contained in the Act of July 3,1926? 
The appeal in this case having been allowed by this 
court in the exercise of the authority and discretion 
conferred upon it by Section 226 of the Code, it neces¬ 
sarily follows that Congress is without power to re¬ 
verse the order allowing such appeal. The Act of 
Congress of July 3, 1926, obviously is ineffective to di¬ 
vest this court of jurisdiction to entertain the ap¬ 
peals theretofore properly allowed. 

We maintain that under Section 226 of the Code this 
court has made a judicial determination fully dispos¬ 
ing of the petition for the allowance of a special appeal 
in accordance with the authority and discretion con¬ 
ferred upon it by said section of the Code; that this is 
a judicial determination which cannot be reviewed and 
reversed by an act of Congress; and that the Act of 
Congress of July 3, 1926, is squarely within the con¬ 
demnation of the principles announced by text-writers 
on Constitutional Limitations, and established by the 
adjudicated cases. 

In Cooley’s Constitutional Limitations (7th ed.) at 
page 135, the author says: 


“It is always competent to change an existing law 
by a declaratory statute; and where the statute is only 
to operate upon future cases, it is no objection to its 
validity that it assumes the law to have been in the 
past what it is now declared that itjshall be in the fu¬ 
ture. But the legislative action cannot be made to 
retroact upon past controversies, and to reverse deci¬ 
sions which the courts, in the exercise of their un¬ 
doubted authority, have made; for this would not only 
be the exercise of judicial- power, but it would be its ex¬ 
ercise in the most objectionable and offe'nsive form, 
since the legislature would in effect sit as a court of re¬ 
view to which parties might appeal when dissatisfied 
with the rulings of the courts. 

“As the legislature cannot set aside the construction 
of the laiv already applied by the courts to actual cases, 
neither can it compel the courts for the future to adopt 
a particular construction of a law which the legislature 
permits to remain in force. ‘To declare what the law 
is, or has been is a judicial power; to declare what the 
law shall be, is legislative. One of the fundamental 
principles of all our government is, that the legislative 
power shall be separate from the judicial. 1 If the leg¬ 
islature would prescribe a different rule for the future 
from that which the courts enforce, it must be done by 
statute, and cannot be done by a mandate to the courts, 
ivhich leaves the law unchanged, but seeks to compel 
the courts to construe and apply it, not according to 
the judicial, but according to the legislative judg¬ 
ment. * * * 

“If the legislature cannot thus indirectly control the 
action of the courts, by requiring of them a construc¬ 
tion of the lane according to its own mew, it is very 
plain it cannot do so directly, by setting aside their 
judgments, compelling them to grant new trials, order¬ 
ing the discharge of offenders, or directing what par¬ 
ticular steps shall be taken in the progress of a judi¬ 
cial inquiry.” (Italics ours.) 

In 2 Willoughby on Constitutional Law of the United 
States, p. 1264, Sec. 744, the author states: 



“In a dissenting opinion rendered in the Sinking 
Fund Cases, 99 U. S. 700, 25 L. Ed. 469, Justice Field 
says: ‘The distinction between a judicial and legisla¬ 
tive act is well defined . The one determines what the 
law is and what rights the parties have with reference 
to transactions already had; the other prescribes what 
the law shall be in the future cases arising under it. 
Whenever an act undertakes to determine a question 
of right or obligation or of property, the foundation 
upon which it proceeds, such act is to that extent, a 
judicial one and not the proper exercise of legislative 
functions . 9 ” ^ 

“In Taylor vs. Place, 4 R. I. 324, the court says: 
‘ The judicial power is exercised in the decision of 
cases; the legislature in making general regulations by 
the enactment of laws. The latter acts from consider¬ 
ation of public policy; the former is guided by the 
pleadings and evidence in the cases.’ 

“In further distinction of the two functions, it might 
be added that legislative action is initiated by the en¬ 
acting body, whereas the judiciary may act only when 
called upon to do so, and that the former acts upon its 
own knowledge, the latter upon knowledge given to it.” 

(Italics ours.) 

Black, Constitutional Prohibitions—p. 246: 

“And it is well settled that an act of the legislature 
declaring the interpretation to be placed upon a pre¬ 
vious statute is not obligatory upon the courts with 
respect to the application of the first statute to transac¬ 
tions which occurred or rights of action which accrued 
prior to the second. If no other objection to such a law 
could be formulated, it is most certainly an unwar¬ 
ranted assumption of judicial power by the legislature. 
Thus, it is said: ‘So far as it [an expository statute] 
undertook in declaring the true intent and meaning of a 
previous statute to give that meaning a retrospective 
operation, it was nugatory. It is not competent for the 
legislative department of government to declare the 
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meaning of previous statutes for such a purpose. That 
is the province of the courts. If a new statute declares 
the law to mean what the courts declare it to mean, 
then it is useless. If it undertakes to give the law a 
meaning different from that given by the courts, it is 
void/ ‘To declare what the law is or has been, is a 
judicial function. To declare what it shall be is legis¬ 
lative.’ ” (Italics ours.) 

Koshkonong v. Burton, 104 U. S. 668; 26 L. ed. 886: 

Error to the U. S. Circuit Court for Western Dis¬ 
trict of Wisconsin. Action to recover on bonds of the 
Town of Koshkonong. Judgment for plaintiff below. 
Reversed in part and affirmed in part. 

Mr. Justice Harlan, in delivering the opinion of the 
court, quoted with approval the language of Chancellor 
Walworth, in Salters v. Tobias, 3 Paige 344: 

“ ‘In England where there is no constitutional limit 
to the powers of Parliament, a declaratory law forms a 
new rule of decision and is valid and binding upon the 
courts, not only as to cases which may subsequently 
occur but also to pre-existing and vested rights. But 
even then the courts will not give it a retrospective 
operation, so as to deprive a party of a vested right, 
unless the language of the law is so plain and explicit 
as to render it impossible to put any other construc¬ 
tion upon it. In this country , where the legislative 
power is limited by written constitutions , declaratory 
laws , so far as they operate upon vested rights , can 
have no legal effect in depriving an individual of his 
rights, or to change the rule of construction as to a 
pre-existing law. Courts will treat such laws with all 
the respect that is due to them as an expression of the 
opinion of the individual members of the Legislature 
as to what the rule of law previously was. But beyond 
that they can have no binding effect; arid if the judge 
is satisfied the legislative construction is wrong, he is 
bound to disregard it.' " (Italics ours.) 
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And continued: 

‘‘When counsel in Ogden v. Blackledge, 2 Cranch 
272, announced that, to declare what the law is, or has 
been, is a judicial power, to declare what the law shall 
be is legislative, and that one of the fundamental prin¬ 
ciples of all our governments is, that the legislative 
power shall be separate from the judicial power, this 
court interrupted them with the observation that it 
was unnecessary to argue that point.’ ’ 

In Ogden v. Blackledge , 2 Cranch 272; 2 L. ed. 276, 
counsel argued: 

‘‘ But if the act of 1784 did not operate as a repeal, 
yet it is contended that the act of 1789 (Citation) 
clearly repealed the clause of limitation in the act of 
1715. The 6th section enacts, ‘that all laws and parts 
of laws that come within the purview and meaning of 
this act, are hereby declared void and of no effect.’ 
The only question upon this law is,, whether the 9th sec¬ 
tion of the act of 1715 comes within its purview and 
meaning; and to show that it does, it is only necessary 
to read and compare the two acts together. 

“But the legislature of North Carolina passed a law 
in 1799 (c. 26), which declares, in substance, that not¬ 
withstanding the 6th section of the act of 1789, the 9th 
section of the act of 1715 was not repealed. This, how¬ 
ever cannot affect the present case, for this action was 
brought in October, 1798, before the law of 1799 was 
passed. But even if it had been brought after the law 
of 1799, that act could not alter the past law, and make 
that to have been law which was not law at the time. 
To declare what the law is, or has been, is a judicial 
power; to declare what the law shall be, is legislative . 
One of the fundamental principles of all our govern¬ 
ment is, that the legislative power shall be separated 
from the judicial (Italics ours.) The court stopped 
the argument of counsel, observing that it was unnec¬ 
essary to argue that point. 

In U. 8. v. One Ford Automobile, 292 Fed. 207; 
(Dist. Ct. for S. D. Texas) which was a libel by the 


✓ 


22 


United States against one Ford automobile, in which 
the International Investment Company and another 
intervened. Intervention denied, and decree of for¬ 
feiture granted. 

Hutcheson, Dist. J. said (at p. 209): 

“As indicated in the decisions already adverted to 
and as settled by the principles of fundamental law, 
the only purpose of a court is to ascertain the legisla¬ 
tive will as expressed in its lawful enactments. 

“This does not mean the legislative will as construed 
from general statements or expressions of legislative 
intent, but as expressed in matured and perfected leg¬ 
islation; for, in the last analysis, the question of 
whether an act has or has not been repealed, expressly 
or impliedly, is a matter of judicial, and not of legisla¬ 
tive, determination. In District of Columbia v. Hut¬ 
ton, 143 U. S. 27, the court said: 

“ ‘Even if Congress had supposed that (sec. 
354) was still a law, when, as a matter of fact, it 
had been repealed, it would make no difference in 
this consideration. * * * The question is * * * 
a judicial question, to be determined by the courts, 
upon a proper construction of that section amd 
subsequent legislation upon the same subject- 
matter, and is not for the legislative branch of the 
government to determine. 9 (Citations.)” (Italics 
ours.) 

In United States v. Salberg, 287 Fed. 208; (N. 
Dist. Ohio, E. D.), the defendant was indicted for fail¬ 
ing to register as required by the Selective Service 
Act, and he demurred to the indictment. Demurrer 
sustained. 

Westenhaver, Dist. J. said (p. 213): 
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“The foregoing considerations repel all inferences 
sought to be drawn from the joint resolution approved 
March 8, 1922. If, however, this joint resolution had 
declared, or could be construed as intending to declare 
that said section 2, or section 4 (now repealed), tit. 1, 
Act June 15, 1917, or that any other act or joint reso¬ 
lution of Congress or any presidential proclamation 
were to be construed as meaning that the three-year 
statute of limitations had been repealed or its running 
suspended, then an entirely different question would 
be presented. It would no doubt then become the 
court’s duty, in the exercise of its judicial function, to 
examine the law and to determine, after such an exami¬ 
nation, the true state and meaning of the law. This 
would be a judicial and not a legislative question. A 
legislature may enact a law, and, if not forbidden by 
the Constitution, may make it apply ex post facto or 
retroactively; the legislature may declare what the law 
shall be, but not what it was. (Citing Koshkonong v. 
Burton, 104 U. S. 668.) 

“In Ogden v. Blackledge, 2 Cranch 272, an existing 
statute of limitations was repealed by the act of 1789; 
later, in 1799, the legislature passed another act de¬ 
claring that the act of 1789 shall not be construed as 
having repealed said statute, but that said statute 
shall be deemed to have been in full force and effect 
during the interval; it was held that the second act 
was then ineffective as a legislative declaration of 
opinion as to the state of the pre-existing law.” 
(Italics ours.) 

We maintain that the Act of Congress of July 3, 
1926, offends against every one of the great principles 
announced by Cooley in his work on Constitutional 
Limitations (which principles have universally re¬ 
ceived the approbation of the courts), in that— 

(1) The Act of Congress of July 3, 1926, instead of 
being an amendment to Section 226 of the Code, is a 
mandate purporting to reverse a judicial determina¬ 
tion already made by a court competent to enter such 
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decision under a statute fully authorizing its rendition. 

(2) By the Act of July 3, 1926, Congress is endeav¬ 
oring to direct what particular steps shall be taken in 
the progress of a judicial inquiry without prescribing 
by legislation statutory rules therefor. 

(3) The Act of Congress of July 3, 1926, is an at¬ 
tempt to review a construction already applied by the 
court to actual cases, and to order the court to adopt 
another construction for the present and future, with¬ 
out amendment or change of the statute under which 
the court acted, and is acting. 

(4) This court, having acquired jurisdiction to hear 
and determine this appeal on its merits, by a judi¬ 
cial determination under a proper construction of Sec¬ 
tion 226 of the Code—which judicial determination 
cannot be reversed by an act of Congress,—retains 
such jurisdiction to hear and determine the appeal 
upon its merits under its inherent power as a court, 
and not by virtue of any provisions of Section 226 of 
the Code; and that the act of Congress of July 3, 1926, 
can not disturb or destroy that jurisdiction to hear 
and determine the appeals on their merits. 

The separation of the legislative and judicial pow¬ 
ers are clearly defined in the Constitution of the 
United States: 

Article I, Section 1: “All legislative powers herein 
granted shall be vested in a Congress of the United 
States.’ ’ 

Article III, Section 1: “The judicial power of the 
United States shall be vested in one supreme Court, 
and in such inferior Courts as the Congress may from 
time to time ordain and establish.” 

The proud boast of the American people has always 
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been that this is a government of laws and not of 
men. By establishing the three co-ordinate branches 
of the government, each independent of the other, the 
framers of the Constitution were thereby setting up 
safe-guards of the liberties of the people. Without 
such barriers the government must necessarily degen¬ 
erate into a despotism. History is replete with at¬ 
tempts of the legislative bodies to encroach upon the 
functions and prerogatives of the judiciary. Invasions 
of the rights of the judiciary have frequently been at¬ 
tempted by the Legislature, but be it said to the ever¬ 
lasting honor of the judiciary that such attempted in¬ 
vasions have universally been met with intrepidity, 
and repulsed in no uncertain terms. The future wel¬ 
fare of this country, in no small measure, depends 
upon the maintenance of the independence of the ju¬ 
diciary from the legislative body, and upon cour¬ 
ageous resistance against assaults made by the legisla¬ 
tive body upon the functions of the judiciary. If 
stealthy encroachments of this kind are not repulsed, 
the legislative body, encouraged by success, will even¬ 
tually destroy the powers of the judiciary to restrain 
the legislative body within the limits defined by the 
Constitution. 

We concede the power, but not the unrestrained 
right of Congress arbitrarily to abolish every court of 
the United States, save the Supreme Court, which 
fortunately does not depend upon the Congress for its 
existence, but we deny the right of Congress arbi¬ 
trarily to arrogate to itself the power to exercise ju¬ 
dicial functions, and, with equal emphasis, we deny the 
power of the Congress to review or reverse the judi¬ 
cial determinations of the courts of the United States. 
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Again, we repeat, the judicial determination of the 
court, in allowing the appeal in this case, became and 
is the solemn judgment of this court in which the ap¬ 
pellants have a vested right which cannot be destroyed 
by the Act of Congress of July 3, 1926. 

It is settled law that the legislatures are without 
power to review or reverse the judgments of the 
courts, or to direct the courts to set aside or reverse 
their solemn judgments made within proper jurisdic¬ 
tional limitations. 

In the case of De Chastellux v. Fairchild, 15 Pa. St. 
18; (1850); the Legislature ordered the court to grant 
a new trial. Chief Justice Gibson in delivering the 
opinion of the Court said (pp. 20-21): 

“If anything is self-evident in the structure of our 
government, it is, that the legislature has no power to 
order a new trial, or to direct the court to order it, 
either before or after judgment. The power to order 
new trials is judicial, but the power of the legislature 
is not judicial. It is limited to the making of laws; 
not to the exposition or execution of them. The func¬ 
tions of the several parts of the government are thor¬ 
oughly separated, and distinctly assigned to the prin¬ 
cipal branches of it, the legislature, the executive, and 
the judiciary, which, within their respective depart¬ 
ments, are equal and co-ordinate. Each derives its 
authority, mediately or immediately, from the people; 
and each is responsible, mediately or immediately, to 
the people for the exercise of it. When either shall 
have usurped the powers of one or both of its fellows, 
then will have been effected a revolution, not in the 
form of the government, but in its action. Then will 
there be a concentration of the powers of the govern¬ 
ment in a single branch of it, which, whatever may be 
the form of the constitution, will be a despotism—a 
government of unlimited, irresponsible, and arbitrary 
rule. It is idle to say the authority of each branch is 
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defined and limited in the constitution, if there be not 
an independent power able and willing to enforce the 
limitations. Experience proves that it is thought¬ 
lessly but habitually violated; and the sacrifice of in¬ 
dividual right is too remotely connected with the ob¬ 
jects and contests of the masses to attract their atten¬ 
tion. 

“From its every position , it is apparent that the 
conservative poiver is lodged with the judiciary, which, 
in the exercise of its undoubted right> is bound to meet 
every emergency; else causes would be decided not 
only by the legislature , but sometimes without 
hearing or evidence . The mischief has not yet come 
to that, for the legislature has gone no farther than to 
order a rehearing on the merits; but it is not more in¬ 
tolerable in principle to pronounce an arbitrary judg¬ 
ment against a suitor, than it is injurious in practice 
to deprive him of a judgment, which is essentially his 
property, and to subject him to the vexation, risk, and 
expense of another contest. 

“It has become the duty of the court to temporize 
no longer, but to resist, temperately, though firmly, 
any invasion of its province, whether it be great or 
small. 

“We are bound to say, therefore, that Braddee v. 
Brownfield is not law, and that it was erroneously de¬ 
cided. As the act before us is null, the plaintiff ought 
to have been allowed to proceed on his judgment. 

“Order reversed, and rule to show cause dis¬ 
charged.’’ (Italics ours.) 

Bates v. Kimball , 2 D. Chipp (Vt.) VII; (1824): 

This was an action for debt. Kimball, having ob¬ 
tained letters of administration on the estate of Bar¬ 
ber, represented the estate insolvent, and Commis¬ 
sioners were appointed by the Probate Court to 
receive, examine and adjust the claims of the several 
creditors. Bates exhibited a claim against said estate 
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which the Commissioners allowed, in the sum of $596. 
Commissioners, within the time limited by the Probate 
Court, returned to said court a list of allowed claims, 
which was approved and ordered to be recorded. Kim¬ 
ball entered no appeal within the time allowed by law, 
but subsequently by petition to the Legislature ob¬ 
tained a special act allowing him an appeal from said 
report of the Commissioners, which he entered in the 
Probate Court agreeably to the provisions of said act. 
Held: Act was unconstitutional. 

Aikens, J., in the course of the opinion, said: 

“No power can be properly a Legislative, and prop¬ 
erly a Judicial power, at the same time; and as to 
mixed powers , the separation of the departments , in 
the manner prescribed by the Constitution, prechides 
the possibility of their existence. 

“Nor is the exercise of the power in question less 
a Judicial act, because, by the existing laws, the Court 
could not afford the relief prayed for by the party. 
Supposing that, in regulating the Judiciary depart¬ 
ment, the Legislature had so fixed the jurisdictions of 
the several Courts, that a certain class of causes was 
not cognizable before any of them. Would the powers 
essential to the trial of those causes, cease to be prop¬ 
erly Judicial powers? And would they, for that rea¬ 
son, become properly Legislative powers? Can the 
Legislature, by thus neglecting its duty in one respect, 
acquire an extraordinary jurisdiction to the exclusion 
of a co-ordinate department, in the teeth of the consti¬ 
tution by which they were created? The word ‘prop¬ 
erly,’ used in that instrument, in designating the pow¬ 
ers of the several departments, has reference to that 
propriety which had been declared by usage, and which 
is founded in the nature and fitness of things. To give 
it any other meaning, would be to place the Legisla¬ 
ture in a situation to become the capricious arbiter of 
its own jurisdiction in all cases whatever. 
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4 4 If a failure in the administration of justice occurs 
in consequence of the narrowness or paucity of the 
laws, the wisdom of the Legislature will prevent a 
recurrence of the evil; but they are not themselves to 
administer justice without law, because, forsooth, they 
have not made suitable provision for its administration 
by that department, to whom its administration is ex¬ 
clusively confided. For, the people in their constitu¬ 
tion have limited themselves to that measure of justice, 
which can be meted conformably to the laws. Beyond 
this, no remedy for the infraction of a relative right 
is recognized, in this, or any other free government. 
The next step is within the confines of tyranny in the 
government, and its inseparable concomitants, uncer¬ 
tainty and insecurity to the people: No matter by what 
names they may be called, whether democratic or des¬ 
potic—citizens or subjects—their relations and condi¬ 
tions will be the same.” (Italics ours.) 

Stamford v. Barry , 1 Aikens (Vt.) 314; (1826): 

This was an appeal from a decision of the commis¬ 
sioners of claims on the estate of the deceased, taken 
and allowed by the probate court, (after the time pre¬ 
scribed by law for granting appeals in such cases), by 
virtue of a special act of the legislature, passed No¬ 
vember 6, 1823, entitled 4 4 an act granting to Daniel 
Stamford an appeal from the judgment of the com¬ 
missioners on the estate of John Barry, deceased, to 
the Supreme Court.’* Held: Act being unconstitu¬ 
tional, decision below is affirmed, and appeal is dis¬ 
missed. 

Prentiss, J., said (p. 315): 

4 4 The question raised on this motion to dismiss this 
appeal depends on the validity of the special act of the 
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legislature under which the appeal was taken and en¬ 
tered in this court. 

“The validity of a similar act of legislature was 
fully discussed in the case of Bates v. Kimball, 2 D. 
Chipp. 77, and this question must be considered as 
settled by that decision. It was there determined that 
the judgment of commissioners appointed to receive 
and examine claims on an estate represented insolvent, 
unless appealed from within the time prescribed by 
law, was a final judgment, which fixed the rights of the 
parties, and could not be vacated or set aside by an act 
of the legislature . That decision is a direct authority 
that the act under which this appeal was taken is un¬ 
constitutional and void, as being an exercise of power 
by the legislature properly belonging to the judiciary, 
and as being in the nature of a sentence or decree 
rather than a law, wholly retrospective in its opera¬ 
tion, and taking away a vested right. The case ap¬ 
pears to have been maturely considered, and was 
decided on principles and authorities which are con¬ 
clusive on the question. It is unnecessary, therefore, 
to enter at large into the question at this time. And 
we have only to add that the principles adopted in the 
case cited have become settled constitutional law, and 
are universally recognized and acted upon, as such, by 
all tribunals in this country. They are found in the 
doctrines of learned civilians, and the decisions of able 
judges, without a single decision, or even opinion or 
dictum, to the contrary. They not only grow out of 
the letter and spirit of the constitution, but are 
founded in the very nature of a free government, and 
are absolutely essential to the preservation of civil 
liberty and the equal and permanent security of rights. 
The act under which the appeal was taken being uncon¬ 
stitutional and void,, the appeal must be dismissed. 

“Appeal dismissed . 11 (Italics ours.) 

Crane v. Meginnis, 1 G. & J. (Md.) 252; (1829): 

Appeal from Kent County Court. This was an ac¬ 
tion of assumpsit, brought by the appellant as trus- 
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tee of Mary Meginnis, (under Sec. 3 of the act of 1823, 
cli. 95, by which the legislature required the husband 
to pay a trustee for the use and benefit of his wife, 
from whom such act divorced him, a sum certain an¬ 
nually), to recover the sum of $150, being the first 
semi-annual installment of the annuity directed to be 
paid, by the act hereinbefore described, to appellant 
by appellee for the use of his wife. Held: Reversed, 
as the act was unconstitutional. 

Earle, J., said (at pp. 259-260): 

“A constitutional question is involved in the con¬ 
sideration of this case, and before we enter upon the 
solution of it, we will state some positions preliminary 
to the subject. 

i i The constitution of this State, composed of the 
declaration of rights and form of government, is the 
immediate work of the people, in their sovereign ca¬ 
pacity, and contains standing evidences of their per¬ 
manent will. It portions out supreme power, and as¬ 
signs it to different departments, prescribing to each 
the authority it may exercise, and specifying that 
from the exercise of which it must abstain. The pub¬ 
lic functionaries move then in a subordinate charac¬ 
ter, and must conform to the fundamental laws or 
prescripts of the creating power. When they tran¬ 
scend defined limits, their acts are unauthorized, and 
being without warrant, are necessarily to be viewed 
as nullities. If considered as valid acts, the distinc¬ 
tion between unlimited and circumscribed authority is 
done away, the derivative exerts original power, and 
of constitutional law nothing is left but the name. 

“The legislative department is nearest to the source 
of power, and is manifestly the predominant branch 
of the government. Its authority is extensive and com¬ 
plex, and being less susceptible on that account of lim¬ 
itation, is more liable to be exceeded in practice. Its 
acts, out of the limit of authority, assuming the garb 
of law, will be pronounced nullities by the courts of 
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justice; it being their province to decide upon the law 
arising in questions judicially before them, and upon 
the constitution as the paramount law; but this is 
more in fulfilment of their own duty, than to restrain 
the excesses of a co-ordinate department of the gov¬ 
ernment. The check to legislative encroachments is 
to be found in the declaration, that the legislative, ex¬ 
ecutive and judicial powers ought to be kept separate 
and distinct; and in the solemn obligations of fidelity 
to the constitution, under which all legislative func¬ 
tions are performed.” (Italics ours.) 

Dorsey, etc., v. Gary, 37 Md. 64; (1872): 

Motions to re-instate certain cases in pursuance to 
the act of 1872, ch. 310, authorizing and empowering 
the Court of Appeals to re-open and re-hear certain 
enumerated cases which had been previously decided 
by the court, and upon hearing thereof to pass such 
judgments, orders and decrees in the said several 
cases as right and justice might require. Held: Act 
was unconstitutional. 

Bartol, C. J., at page 79, et seq., said: 

“This language of the court, employed with refer¬ 
ence to the Act of Assembly then under consideration, 
is a plain and significant expression of the court’s 
opinion as to the real character and effect of such 
legislation. The Act of 1854, to which this language 
was applied, simply authorized a lower court to open 
a decree by default, to let in a meritorious defense. 
The equities calling for such rehearing were such, that 
the Judge below said, as we have before stated, that 
in his opinion ‘there would have been sufficient ground 
for opening the decree, independent of the particular 
provisions of the Act of Assembly . 9 

“The Act now before us goes much further, and 



33 


appears to us to be much more liable to objection. 

“It undertakes to confer on this court the power, 
at its discretion, to annul and set aside its final judg¬ 
ments and decrees, rendered several terms ago upon 
full hearing, and after careful consideration. If such 
legislation were sustained, there would be no end to 
controversies. 

“By the organic law of the State it is declared ‘that 
the Legislative, Executive and Judicial powers of the 
Government ought to be forever separate and distinct 
from each other; and no person exercising the func¬ 
tions of one of said departments shall assume or dis¬ 
charge the duties of any other/ Declaration of Rights. 
Art. 8. 

“It requires no argument to show that such legisla¬ 
tion as the Act before us, is contrary to the intent and 
meaning of this Article, and is an exercise by the Leg¬ 
islature of judicial powers.* 9 

Picquet, Appellant, etc., 5 Pick. (Mass.) 64; (1827): 

This was an appeal from a decree of the Judge of 
the Probate Court for Suffolk County, refusing a peti¬ 
tion to grant letters of administration to appellant 
according to the terms of a legislative “resolve / 9 “em¬ 
powering” a judge of the Probate Court to take an 
administration bond in a mode differing from that 
prescribed by the general laws of the commonwealth. 
Held: Affirmed. 

Parker, C. J., in the course of the opinion, said: 

1 * This resolve has been viewed by the counsel of the 
appellant, as suspending the operation of the Statute 
of 1817, c. 190, so far as that statute makes the giving 
of a bond with surety at the discretion of the judge, 
a condition precedent to the power of administration, 
as prescribed by the 14th section. We cannot view it 
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in that light, for it ought not to he presumed that the 
legislature intended to do what by the constitution 
they have no authority to do, and we think it very 
clear that they have no authority by the constitution 
to suspend any of the general laws , limiting the sus¬ 
pension to an individual person, and leaving the law 
still in force in regard to every one else. This would 
not be suspending a law by virtue of their constitu¬ 
tional power so to do in cases of emergency, but it 
would be to dispense with the law in favor of an indi¬ 
vidual, leaving all other subjects of the government 
under obligation to obey it; and we do not find any 
such dispensing power in the constitution. * * *” 

(Italics ours.) 

Griffin’s Ex’or v . Cunningham, 20 Gratt. (Va.) 31; 
(1870): 

Motion for a rehearing under proviso to Sec. 2 of 
the act of March 5, 1870, called the enabling act, au¬ 
thorizing the Court of Appeals of Virginia, organ¬ 
ized under the existing constitution, to rehear and af¬ 
firm or reverse the decrees made by the military 
judges at its term, commencing the 11th of January, 
1870, the term having ended before the passage of the 
act. Held: Unconstitutional to re-open such former 
decisions. 

Christian, J., in delivering the opinion of the Court 
said: 


“* # * It is now too well settled to admit of 

serious dispute, that the legislative department can no 
more exercise judicial power than the judicial depart¬ 
ment can exercise legislative power . Each is supreme 
in the exercise of its own proper functions, when act¬ 
ing within the limits of its authority . The boundary 
line between these powers is plainly defined in every 
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well-ordered government; and in this country it is now 
a well-established principle of public law, that the 
three great powers of government—the legislative, the 
executive, and the judicial—should be preserved as 
distinct from, and independent of, each other, as the 
nature of society and the imperfection of human in¬ 
stitutions .will permit. That system which best pre¬ 
serves the independence of each department ap¬ 
proaches nearest to the perfection of civil government 
and the security of civil liberty. 

“I believe there is not a single State constitution 
in this country that does not adopt, as a part of its 
basis, this principle of separation and independence of 
the three great departments of government. The con¬ 
stitution of this State, copied in this respect from 
those which were framed by the wisest expounders of 
the science of government, and which is the paramount 
law to all the departments, plainly limits and defines 
the powers of each. Article II of that constitution 
is in these words: ‘The legislative, executive, and ju¬ 
diciary departments shall be separate and distinct; 
so that neither exercise the powers properly belonging 
to either of the others.’ 

“No particular definition of judicial power is given 
in the constitution; and, considering the general na¬ 
ture of the instrument, none was to be expected. But 
the terms used are still sufficient to designate, with 
clearness, that department which should interpret and 
administer laws, from that department which should 
make laws. The former decide upon the legality of 
claims and conduct; the latter make rules upon which 
those decisions should be founded. The law is applied 
by the one, and is made by the other. Cooley’s Const, 
limitations 92: ‘To declare what the law is, or has 
been, is judicial power; to declare what the law shall 
be, is legislative.’ 7 John. R. 498. On general prin¬ 
ciples those enquiries , deliberations , decrees or orders , 
which are peculiar to the judicial department , must in 
their nature be judicial acts . It may be difficult in 
some cases to point out the precise boundary line be¬ 
tween legislative and judicial duties, and define what 
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is judicial power, and what legislative. But it is well 
settled, that an act of the Legislature, directing a court 
to rehear a cause or to grant a new trial, or any legis¬ 
lative action which retroacts upon past controversies , 
is an invasion of judicial power, which is arbitrary 
and unconstitutional. In Merrill v. Sherburne, 1 N. 
Hamp. R. 199, it was held that 1 an act of the Legisla¬ 
ture, awarding a new trial, in an action which had been 
decided in a court of law, is an exercise of judicial 
power, and therefore unconstitutional . 1 In Burch v. 
Newberry, 10 New York R. 374, it was held that the 
Legislature had no power to grant to parties the right 
to appeal after it was gone under the general law. 
In Lewis v. Webb, 3 Greenl. R. 326, it was held that 
the Legislature had no authority to pass any act or 
resolve, granting an appeal or new trial in any cause 
between private citizens. Ch. J. Mellen, delivering the 
opinion of the court in that case, says (and I quote 
his opinion because it has peculiar application in this 
case): ‘ Can the Legislature set aside a judgment or 
decree of a judicial court, and render it nidi and voidf 
This is an exercise of power common in courts of law; 
a power not questioned; but it is one purely judicial 
in its nature and its consequences . But it is urged 
that the resolve is not liable to objection on constitu¬ 
tional grounds; that it goes no further than to author¬ 
ize a re-examination of the cause/ (precisely what was 
urged in the cases before us), ‘to empower one judi¬ 
cial court to review the proceedings of another judicial 
court, and thus to do complete and final justice to all 
concerned. It is true, the act does not, in terms, pur¬ 
port to transfer property directly from one man to 
another by mere legislative authority; but it professes 
to grant to one party in a cause which has been, ac¬ 
cording to existing laws, finally decided, special au¬ 
thority to compel the other party, contrary to the 
general law of the land, to submit his cause to another 
court for trial, the consequence of which may be a total 
loss of all those rights and all that property which 
the judgment complained of had entitled him, and all 
those claiming under him, to hold and enjoy; that is, 
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it proposes to accomplish, in an indirect and circuitous 
manner, that which the existing laws forbid, and 
which, by a direct and legal course, cannot be attained. ’ 
In Hill v. Town of Sunderland, 3 Verm. R. 507, it was 
held ‘That a statute which allows an appeal from road 
commissioners, made before the passage of said stat¬ 
ute, is unconstitutional and void.’ The court in that 
case says: ‘ The truth is, there must be an end of strife 
somewhere; and where will it be, if not when a judg¬ 
ment is recovered, which is final by the laws then exist¬ 
ing.” (Here, quoting Cooley.) (Cases cited.) 

“These adjudications assert no new doctrine, but 
are founded on the broad, primary principles of con¬ 
stitutional government, recognized as elementary prin¬ 
ciples by all writers upon constitutional law. By Sir 
William Blackstone, when he asserts, that ‘in the dis¬ 
tinct and separate existence of judicial power, consists 
one main preservative of the public liberty. ’ By Mon¬ 
tesquieu, when he exclaims, ‘there is no liberty, if the 
power of judging be not separated from the legisla¬ 
tive and executive power. The union of these two 
powers is tyranny/ By Mr. Madison and Mr. Jeffer¬ 
son, when the one pronounced such a union ‘the precise 
definition of tyranny,’ and the other ‘precisely the defi¬ 
nition of despotic government/ ” 

Ratcliff e v. Anderson, 31 Gratt. 105, (Va.); (1878): 

This was a petition (under the act of March 25,1873, 
amending Sec. 3 of the act of March 3, 1866, author¬ 
izing the re-opening of a judgment rendered since 
March 3, 1866), to the judge of the Circuit Court of 
Fairfax County, filed in January Term by Ratcliffe, 
to have a judgment by default, which had been re¬ 
covered against him in said court in November, 1866, 
by Anderson, re-opened and scaled. The court below 
refused to open the judgment, and Ratcliffe obtained 
a writ of error from a judge of this court. Affirmed. 
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Christian, J., in the course of the opinion said: 

“The province of the courts is to decide what the 
law is or has been , and to determine its application to 
particular facts in the decision of causes. The prov¬ 
ince of the legislature is to declare what the law shall 
be in the future; and neither of these departments can 
lawfully invade the province of the other. This not 
only results from the nature of our institutions, but it 
is enjoined by the express provisions of the constitu¬ 
tion; which declares that ‘the legislative, executive, 
and judiciary departments shall be separate and dis¬ 
tinct, so that neither exercise the powers belonging to 
either of the others.’ See Griffin’s ex’or v. Cunning¬ 
ham, 20 Gratt. 31, and cases there cited.” (Italics 
ours.) 

State v. Fleming , 7 Hump. (Tenn.) 152; (1846): 

Appeal by the state from a judgment of the circuit 
court. Defendant was indicted for selling spiritous 
liquors, less in quantity than one quart, without ob¬ 
taining a license. The acts of 1799, 1831 and 1832 
made such offense indictable, and the act of 1837-8 
repealed the power of license. After indictment the 
Legislature passed an act authorizing the sale of liq¬ 
uors by the small measure on certain specified condi¬ 
tions, and making failure to comply with said condi¬ 
tions a misdemeanor. The Legislature subsequently 
passed a resolution directing that no fine, forfeiture or 
imprisonment shall be imposed or recovered for the 
offense of retaining, under the act of 1837—that all 
causes pending in any of the courts for such offense. 
shall be dismissed. REVERSED, as the action of the 
lower court in vacating the judgment was erroneous. 

Turley, J., in the course of the opinion said: 
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“The powers of the state of Tennessee are vested 
in legislative, executive, and judicial departments, 
each separate and distinct from the other, with their 
power and duties well defined by the Constitution, and 
by which each is kept within its appropriate sphere 
of action. The legislature can make the law, hut the 
courts must expound it and execute it, with the aid of 
the executive, when his action may become necessary 
for that purpose . The legislature has no power to in¬ 
terfere with the administration of justice^, either crim¬ 
inal or civil, in the courts; a resolution that a crim¬ 
inal or class of criminals shall be discharged by the 
court is then necessarily an assumption of power not 
warranted. After conviction the governor may par¬ 
don, but, before conviction, the attorney general and 
the court are the only power that can discharge with¬ 
out acquittal, and this by nolle prosequi. 

“We are, therefore, constrained to hold that the 
resolution under which these defendants claimed their 
discharge is void for want of power in the legislature 
to pass it. # * * 

“For these reasons we think that the judgment of 
the circuit court superseding and vacating the pre¬ 
vious judgment in this cause erroneous, and reverse 
the same.” (Italics ours.) 

Gaines v. Gaines, etc., 9 B. Monroe (Ky.) 295; 
(1848): 

Appeal from a decree of the Circuit Court, giving 
dower and a distributive share of the estate of the de¬ 
ceased husband. The facts are as follows: The wife 
filed her bill for alimony, the husband filed his answer, 
making it a cross bill, and praying for a divorce, and ‘ 
before the hearing, obtained a Legislative sentence, 
declaring him divorced from the wife, and shortly 
thereafter died. The widow filed a bill of revivor, 
claiming dower, alimony, etc., in lands, slaves, and 
personalty. Held: Act unconstitutional. 
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Makshall, C. J., in the course of the opinion said: 

“It is to avoid the danger of individual rights being 
determined, not by pre-existing laws, but by a law first 
promulgated in the decision itself, or made for it, or 
by the secret law of will or discretion, that the judicial 
department intrusted with the power of ascertaining 
and enforcing private rights, as created and sustained 
by law, is prohibited from exercising legislative power , 
and it is for the same reason that the legislative de¬ 
partment intrusted with the power of making, altering 
and repealing laws, is prohibited from the exercise of 
the judicial power, which is but the power of applying 
the existing laws to the facts, and thence deducing 
and establishing the rights in contest. But it is in 
vain that the Constitution has vested this power exclu¬ 
sively in the judiciary department, and said that it 
shall not be exercised by the legislative, if when a 
party alleging injury by the deprivation of a right, 
has resorted by the appropriate remedy to the appro¬ 
priate tribunal for redress, the party accused of wrong 
may by an appeal to the Legislature, obtain the pas¬ 
sage of an act, not to change the general laws by which 
all similar cases are to be governed, nor to change the 
organization or jurisdiction of the Courts by which 
others as well as himself may be affected, but an act 
for his own exclusive benefit, to operate only between 
himself and his antagonist, and by extinguishing the 
right asserted against him to stifle judicial inquiry, 
arrest the administration of the law in his case, and 
save him from those consequences to which the general 
laws would subject him if he has committed an injury 
to the rights of another.** (Italics ours.) 

In the light of the principles announced by the fore¬ 
going decisions we maintain that the Act of Congress 
of July 3, 1926, is ineffectual to destroy the vested 
right of the appellants in the judgment of this court 
allowing the pending appeal. 


41 


Inasmuch as the Congress of the United States has 
manifested a tendency to enact special legislation for 
the control of the cases arising out of the controversy 
respecting the validity of leases of the naval petroleum 
reserves, and to deny to the appellants the application 
of general rules of law and procedure, it is high time 
that this court, in maintaining the safeguards to which 
the appellants are entitled under the Constitution, 
should lay the hand of judicial restraint upon such 
invidious legislation. 

The history of this country demonstrates that the 
people, from whom all power flows, will not tolerate in¬ 
justice and oppression by Congress. 

Congress should avoid all doubtful or violent meas¬ 
ures, such as that attempted by the legislation here 
under discussion, and must not meddle with the rights 
and privileges of the people, or with the supremacy 
of the judiciary within its proper sphere of action as 
ordained by the Constitution. 

The people of the United States, properly regard¬ 
ing the judiciary as the bulwark against legislative 
tyranny, will never permit this safeguard to be swept 
away by legislative usurpation. 

It has been well and truly said that by removing 
the supervisory function of the national judiciary, the 
liberties of the citizens would become the sport of par¬ 
tisan legislatures. 

This character of legislation is revolutionary and 
violent in the extreme, and, if permitted to go un¬ 
checked and unrestrained, will eventually destroy our 
government. 

The judiciary of the United States is the only branch 
of the government charged with the duty, and clothed 
with authority, to expound the laws,, and any act of 
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Congress which attempts to evade or prevent the de¬ 
cision by the courts of questions involving the liber¬ 
ties of the citizens cannot but fail to cause grave ap¬ 
prehension to all thinking citizens, and must neces¬ 
sarily result in dire consequences if such legislative 
usurpation receive the sanction of judicial approbation. 

To the everlasting honor of the great jurists who 
have adorned the bench of the Judiciary of the 
United States, it must be said that their sole aim and 
purpose has been to uphold the supreme law of the 
land in the light in which it was understood by the 
people at the time of the adoption of the Constitution, 
as illuminated by the profound and learned essays of 
the great expounders of the Constitution. 

An examination and study of the essays of the 
father of the Constitution (James Madison) and its 
greatest expounder (Alexander Hamilton) make it 
clear that the framers of the Constitution fully real¬ 
ized the importance of withholding from the legisla¬ 
tive body the power to revise or reverse the judicial • 
determinations of the courts. 

In The Federalist, Essay 48, published February 1, 
1788, Madison said: 

“The legislative department is everywhere extend¬ 
ing the sphere of its activity, and drawing all power 
into its impetuous vortex. ’ 9 

In this essay (Federalist, 48), Madison quoted from 
Thomas Jefferson’s notes on the State of Virginia, 
p. 195, as follows: 

“All the powers of government, legislative, execu¬ 
tive, and judiciary, result to the legislative body. The 


43 


concentrating these in the same hands is precisely the 
definition of despotic government. It will be no alle¬ 
viation, that these powers will be exercised by a plu¬ 
rality of hands, and not by a single one. One hundred 
. and seventy-three despots would surely be as oppres¬ 
sive as one. Let those who doubt it, turn their eyes 
on the republic of Venice. As little will it avail us, 
that they are chosen by ourselves. An elective des¬ 
potism was not the government we fought for; but 
one which should not only be founded on free prin¬ 
ciples, but in which the powers of government should 
be so divided and balanced among several bodies of 
magistracy, as that no one could transcend their legal 
limits, without being effectually checked and restrained 
by the others. For this reason, that convention which 
passed the ordinance of government, laid its founda¬ 
tion on this basis, that the legislative, executive, and 
judiciary departments should be separate and distinct, 
so that no person should exercise the powers of more 
than one of them at the same time. But no barrier was 
provided between these several powers . The judiciary 
and the executive members were left dependent on the 
legislative for their subsistance in office, and some of 
them for their continuance in it. If, therefore, the 
legislature assumes executive and judiciary powers, no 
opposition is likely to be made; nor, if made, can be 
effectual; because in that case they may put their pro¬ 
ceedings into the form of acts of Assembly, which will 
render them obligatory on the other branches. They 
have accordingly, in many instances, decided rights 
which should have been left to judiciary controversy, 
and the direction of the executive, during the whole 
time of their session, is becoming habitual and 
familiar.” 

Alexander Hamilton in The Federalist, Essay No. 
78 said: 

“Some perplexity respecting the rights of the courts 
to pronounce legislative acts void, because contrary to 
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the Constitution, has arisen from an imagination that 
the doctrine would imply a superiority of the judiciary 
to the legislative power. It is urged that the authority 
which can declare the acts of another void, must nec¬ 
essarily be superior to the one whose acts may be de¬ 
clared void. As this doctrine is of great importance 
in all the American constitutions, a brief discussion of 
the ground on which it rests cannot be unacceptable. 

“ There is no position which depends on clearer 
principles, than that every act of a delegated authority, 
contrary to the tenor of the commission under which 
it is exercised, is void. No legislative act, therefore, 
contrary to the Constitution, can be valid. To deny 
this, would be to affirm, that the deputy is greater than 
his principal; that the servant is above his master; 
that the representatives of the people are superior to 
the people themselves; that men acting by virtue of 
powers, may do not only what their powers do not 
authorize, but what they forbid. 

“If it be said that the legislative body are them¬ 
selves the constitutional judges of their own powers, 
and that the construction they put upon them is con¬ 
clusive upon the other departments, it may be an¬ 
swered, that this cannot be the natural presumption, 
where it is not to be collected from any particular pro¬ 
visions in the Constitution, It is not otherwise to be 
supposed, that the Constitution could intend to enable 
the representatives of the people to substitute their 
will to that of their constituents. It is far more 
rational to suppose, that the courts were designed to 
be an intermediate body between the people and the 
legislature, in order, among other things, to keep the 
latter within the limits assigned to their authority. 
The interpretation of the laws is the proper and pecu¬ 
liar province of the courts. A constitution is, in fact, 
and must be regarded by the judges, as a fundamental 
law. It therefore belongs to them to ascertain its 
meaning, as well as the meaning of any particular act 
proceeding from the legislative body. If there should 
happen to be an irreconcilable variance between the 
two, that which has the superior obligation and valid- 
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ity ought, of course, to be preferred; or, in other 
words, the Constitution ought to be preferred to the 
statute, the intention of the people to the intention of 
their agents. 

“Nor does this conclusion by any means suppose a 
superiority of the judicial to the legislative power. 
It only supposes that the power of the people is supe¬ 
rior to both; and that where the will of the legislature, 
declared in its statutes, stands in opposition to that 
of the people, declared in the Constitution, the judges 
ought to be governed by the latter rather than the 
former. They ought to regulate their decisions by the 
fundamental laws, rather than by those which are not 
fundamental . 9 9 

In The Federalist, Essay No. 81, Alexander Ham¬ 
ilton said: 

“I admit, however, that the Constitution ought to 
be the standard of construction for the laws, and that 
wherever there is an evident opposition, the laws 
ought to give place to the Constitution. But this doc¬ 
trine is not deducible from any circumstance peculiar 
to the plan of the convention, but from the general 
theory of a limited Constitution; and as far as it is 
true, is equally applicable to most, if not to all the 
State governments. There can be no objection, there¬ 
fore, on this account, to the federal judicature, which 
will not lie against the local judicatures in general, 
and which will not serve to condemn every constitu¬ 
tion that attempts to set bounds to legislative discre¬ 
tion. * * # 

“And there is a still greater absurdity in subject¬ 
ing the decisions of men, selected for their knowledge 
of the laws, acquired by long and laborious study, to 
the revision and control of men, who, for want of the 
same advantage, cannot but be deficient in that knowl¬ 
edge. The members of the legislature will rarely be 
chosen with a view to those qualifications which fit 
men for the stations of judges; and as, on this account, 
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there will be great reason to apprehend all the ill con¬ 
sequences of defective information, so, on account of 
the natural propensity of such bodies to party divis¬ 
ions, there will be no less reason to fear that the pes¬ 
tilential breath of faction may poison the fountains 
of justice. The habit of being continually marshalled 
on opposite sides will be too apt to stifle the voice both 
of law and of equity. 

“These considerations teach us to applaud the 
wisdom of those States who have committed the judi¬ 
cial power, in the last resort, not to a part of the legis¬ 
lature, but to distinct and independent bodies of men . 9 9 

We desire to emphasize, perhaps at the expense of 
repetition, that the appellants do not enjoy this right 
of appeal at the pleasure of the legislative body by 
reason of having been given such right of appeal by 
statutory enactment. Their status as appellants in 
this court is established by judicial determination of 
the court. What is the difference in principle, we 
pray, between the right to adjudicate the question as 
to whether an appeal should be allowed, and the right 
to adjudicate any other justiciable question which may 
properly be submitted to a court of competent juris¬ 
diction! When the question at issue, whether it be 
as to the allowance of an appeal or the determination 
of any other justiciable question, shall have been prop¬ 
erly adjudicated by a court of competent jurisdiction, 
it is beyond the power of the Congress of the United 
States to review or reverse such solemn adjudication. 

CONCLUSION. 

We maintain that by the Act approved July 3, 1926, 
the Congress of the United States is attempting to ex¬ 
ercise a judicial function in violation of the Constitu¬ 
tion of the United States; that the said act of Con- 
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gress does not and cannot deprive this court of juris¬ 
diction to hear and determine the pending appeal, and 
that upon principle and authority the motion to dis¬ 
miss should be denied. 

By denying the motion to dismiss the court will not 
thereby assert any superiority over the Congress of 
the United States, but will only perform its duty under 
the Constitution in safeguarding the rights of citizens 
guaranteed to them by that document. 

The appeal sought to be dismissed was allowed by 
judicial determination made by this court on March 
23, 1926. The record on said appeal has been filed and 
printed. Under the rules of this court, the brief of ap¬ 
pellants on the merits, which is now in course of prep¬ 
aration, will be filed on or before September 1, 1926. 
The brief of appellee is required to be filed twenty 
days after September 1,1926. This case is on the Spe¬ 
cial Calendar for the October Term, and will be on the 
assignment for argument on its merits on Monday, Oc¬ 
tober 4, 1926, the first day of the October Term of this 
court. 



